UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

Case No. Clv

FEDERAL TRADE COMMISSION,
Plantiff,

VS.

IRA SMOLEV, et al.,

Defendants.

STIPULATED FINAL JUDGMENT AND ORDER FOR PERMANENT INJUNCTION
AND MONETARY SETTLEMENT

Faintiff, the Federd Trade Commission (“FTC” or “Commisson”), hasfiled its complaint for
permanent injunction and other relief pursuant to Sections 13(b) and 19 of the Federd Trade
Commission Act (“FTC Act”), 15 U.S.C. 88 53(b) and 57b, and the Telemarketing and Consumer
Fraud and Abuse Prevention Act (“Telemarketing Act”), 15 U.S.C. 88 6101 et seq., charging
Defendants with violating Section 5(a) of the FTC Act, 15 U.S.C. 8§45(a) and the FTC's
Telemarketing Sales Rule (“TSR”), 16 C.F.R. Part 310.

Paintiff Federad Trade Commission and Defendants have agreed to the entry of this Stipulated
Find Judgment and Order for Permanent Injunction and Monetary Settlement (“ Order”) by this Court
to resolve dl matters of dispute between the settling parties with respect to the conduct aleged in the
complaint in thisaction. Defendants Triad Discount Buying Service, Inc., Member Service of America,

L.L.C., Orchid Associates, L.L.C., and Premier Membership Services, L.L.C., on September 29,



2000, filed for reorganization under Chapter 11 of the Bankruptcy Code, on June 29, 2001, filed their
First Amended Joint Chapter 11 Plan, and, on August 7, 2001, filed their Second Amended Joint
Chapter 11 Plan (“Plan”) with the United States Bankruptcy Court, Southern Digtrict of Florida, West
Pam Beach Division (“Bankruptcy Court™), Case Nos. 00-35053-BK C-SHF through 00-35056-
BKC-SHF.

NOW, THEREFORE, Pantiff Federd Trade Commisson and Defendants having requested
the Court to enter this Order,

IT ISHEREBY ORDERED, ADJUDGED, AND DECREED asfollows

FINDINGS

1 This Court has jurisdiction of the subject matter of this case and of the parties consenting
hereto.

2. Venueis proper asto dl parties in the Southern Digtrict of Florida

3. The activities of Defendants are in or affecting commerce, as defined inthe FTC Act, 15
U.S.C. §44.

4, The Complaint states a clam upon which relief may be granted againgt Defendants under
Sections 5(a), 13(b) and 19 of the FTC Act, 15 U.S.C. 88 45(a), 53(b) and 57b, the
Telemarketing Act, 15 U.S.C. 88 6101 et seg., and the TSR, 16 C.F.R. Part 310.

5. Defendants have waived dl rights that may arise under the Equa Accessto Justice Act, 28
U.S.C. § 2412, amended by Pub. L. 104-121, 110 Stat. 847, 863-64 (1996). Defendants
a0 havewalved dl rightsto seek judicid review of, or otherwise chdlenge or contest the

vdidity of, this Order. Defendants also have waived service of a summons,
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6. Entry of this Order isin the public interest.
DEFINITIONS

1. “Defendants’ means, unless otherwise specified, Triad Discount Buying Service, Inc., Member
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materia for any person or entity; () performing marketing services of any kind for any person
or entity, or (d) providing credit card merchant processing accounts, or otherwise providing
access to a billing and collection system, such as a credit card, checking, savings, share or
amilar account, utility bill, telephone bill, mortgage loan account or debit card.

“Billing information” means any data that describes, congtitutes or provides accessto a billing
and collection system, such as acredit card, checking, savings, share or Smilar account, utility
bill, telephone hill, mortgage loan account or debit card.

“Charge’ means any amount charged or debited to a consumer’s credit card, checking,
savings, share or Smilar account, utility bill, telephone bill, mortgage loan account or debit card,
or any Smilar form of collecting money from a consumer.

With respect to advertisements and promotiona and marketing materids, "clear(ly) and
conspicuous(ly)" means.

a In an advertisement communicated through an dectronic medium (such astelevison,
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and conspicuous, is clearly identified as a hyperlink, is labeled to convey the nature and
relevance of the information it leads to, is on the same Web page, online service page,
or other dectronic page and proximate to the triggering representation, and takes the
consumer directly to the disclosure on the click-through eectronic page or other display
window or panel. The audio disclosure must be ddivered in a volume and cadence
aufficient for an ordinary consumer to hear and comprehend it. The visud disclosure
must be of asize and shade, and shdl gppear on the screen for aduration, sufficient for
an ordinary consumer to read and comprehend it; and

b. In aprint advertissment or any print promotiona or marketing materid, the disclosure
ghdl bein atype Sze and location sufficiently noticeable for an ordinary consumer to

read and comprehend it, and in print that contrasts wend 2r,backghroandagainustwhichd io

must be inoanerst aneablelangupage andsyentx. N otting contrrly t,e

shdl beugred in any advertisamene,

oftmed

uty no limitled tl, ravel dbenefist,0 helendbenefist,0 oume prtlection,scrd itcarde prtlection,legde
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11.

regject goods or services or cance the agreement, and (b) the consumer's sllence or fallure to
reject goods or services or to cancel the agreement isinterpreted by the sdller or provider as
acceptance or continuing acceptance of the goods or services. Agreements with negative
option features include, but are not limited to, agreements in which the consumer, subsequent to
agreaing to the offer, will automaticaly be billed or charged a the end of atrid period (whether
or not thereisafeefor thetrid period) unless the consumer cancels, and continuity plansin
which, subsequent to the consumer's agreement to the plan, the sdler or provider autometicaly
ships goods to a consumer unless the consumer notifies the seller or provider within acertain

time not to ship the goods.
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15.

contractor in an enterprise that initiates or receives telephone cdls) that involves atemptsto

induce consumers to purchase any item, good, service, partnership interest, trust interest or

other beneficid interest, or to enter a contest for a prize, by means of telephone sdes
presentations, ether exclusvely or in conjunction with the use of other forms of marketing;
provided that the term “telemarketing” does not include transactions that are not completed
until after a face-to-face contact between the sdler or solicitor and the consumers solicited,
provided further, that for the purposes of Part I11 of this Order, the definition of telemarketing

will be consistent with 16 C.F.R. § 310.2.

“Third party” means (@) any entity that is not owned or controlled by Defendants, and  (b) any

person who is not acting in his or her cgpacity as an officer or employee of Defendants or any

entity owned or controlled by Defendants.
l.
ESCROW ACCOUNT

IT ISFURTHER ORDERED that:

A. Defendant Ira Smolev, whether directly, in concert with others, or through any business
entity or other device, is hereby permanently restrained and enjoined from engaging or
participating in any of the following activities, unless at least two weeks prior to such
activities, he establishes and funds, pursuant to the terms set forth herein, an escrow
account in cash, or marketable securities gpproved by the Commission’s Associate
Director for Enforcement, with atotal market value of One Million and Five Hundred

Thousand Dallars ($1,500,000) (“Escrow Account”), and maintains such assats, and
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any accrued interest, dividends and ditributions, in that Escrow Account until at leest
three (3) years after ceasing to engage in the listed activities:
1 Advertiang, promoting, offering for sde, sdlling or ditributing to the generd
public any goods or services,
2. Engaging or participating in the business of tdlemarketing; and
3. Assging others engaging or participating in the business of tdemarketing;
provided, that, if the average market vaue of the cash and securities in the Escrow
Account during any calendar week falls below One Million and Four Hundred
Thousand Doallars ($1,400,000), then Defendant Ira Smolev, within five (5) business
days, must deposit additional cash or marketable securities into the Escrow Account to
incresse the market vaue of the assats in the Escrow Account to One Million and Five
Hundred Thousand Dollars ($1,500,000); provided further, that Defendant Ira
Smolev and the Commission agree that the assets held in the escrow account
established and maintained pursuant to Part XVI1 of the Synchrona Order will be

transferred, in partid satisfaction of this Part, into the escrow account /afhis Partmus8ket3oassets hhm4g
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operating and adminigtering the Escrow Account must be paid out of assetsin the
Escrow Account. Defendant Ira Smolev may sdect the escrow agent, subject to the
right of the Commission's Associate Director for Enforcement to reject such selection.
Regection of the escrow agent will be within the sole discretion of the Commisson's
Associate Director for Enforcement;

The escrow agreement must be in substantidly the form attached to this Order as
Appendix A. The escrow agreement must provide that the escrow agent, within thirty
(30) daysfollowing recaipt of notice that afind judgment or an order of the
Commission againg Defendant Ira Smolev for consumer redress or disgorgement in an
action brought under the provisions of the FTC Act or the Tdemarketing Act has been
entered, or, in the case of an order of the Commission, has become fina, finding that he
has violated this Order, the Commisson’s Synchrona Order, or the provisons of the
FTC Act, the Tdemarketing Act or the TSR, and determining the amount of consumer
redress or disgorgement to be paid, must pay to the Commission so much of the assets
of the Escrow Account as does not exceed the amount of consumer redress or
disgorgement ordered, and which remains unsatisfied at the time notice is provided to
the escrow agent; provided that, if Defendant Ira Smolev has agreed to the entry of a
court order or an order of the Commisson, a specific finding that Defendant Ira Smolev
has violated the terms of this Order, the Commission’s Synchrona Order, or the

provisons of the FTC Act, the Telemarketing Act or the TSR will not be necessary;

Page 9 of 44



The escrow account required by this Part isin addition to, and not in lieu of, any
performance bond or escrow account required by any applicable federd, state or local
law or by Order of any other federd, state or local court.

At least two weeks prior to the commencement of any activity for which an escrow
account is required under this Part, Defendant Ira Smolev must provide a copy of the
escrow agreement to the Commission’s Associate Director for Enforcement; and
Defendant Ira Smolev, his agents, and any persons acting in concert or participation
with him or under his authority, supervison or control must not disclose the existence of
the Escrow Account to any consumer, or other purchaser or prospective purchaser to
whom a product or service is advertised, promoted, offered for sde, sold, or
digtributed, without also disclosing the following, dearly and conspicuoudy, and in close
proximity to, the disclosure of the Escrow Account’ s existence:

“The escrow account is required by an Order of theperforS.Dirtribt oCurt.to asette fhasrgesthea
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actud notice of this Order by persona service or otherwise, whether acting directly or through any

entity, corporation, subsidiary, divison, or other device, are hereby permanently restrained and

enjoined from making, or causing or asssting others to make, expressy or by implication, any false or

mideading representation in connection with the advertising, promoting, marketing, offering for e,

sde, or digribution of any goods or servicesin or affecting commerce, including but not limited to:

A.

Fasdy representing, through, inter alia, mailings, email, billings, credit card charges
and checking account debits, that a consumer purchased or agreed to purchase goods
or services, or that atransaction has been authorized by a consumer;

Fasdy representing (1) the amount that a consumer will be charged or billed for any
goods or sarvices, (2) that a consumer will not be charged or billed for any goods or
savices, (3) the timing or manner of any charge or hill, or (4) that a consumer will not
be charged or billed without the consumer’ s authorization;

Making any representation that a consumer will receive atria membership, or that any
information kit, good or service is offered “free,” “risk-free,” with “no obligation,” or
words of smilar import denoting or implying the abosence of any obligation on the part
of the recipient of such offer to pay for the information kit, good or service or to take
affirmative action to avoid incurring payment obligations, without disclosing clearly and
congpicuoudy, and in close proximity to such representation, prior to requesting the
consumer’ s authorization to be charged or billed for the offered trid membership,

information kit, good or service, or any other goods or services.
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Any obligation of the consumer associated with accepting the offered tria
membership, information kit, good or service (including, but not limited to,
payment of shipping and handling fees, the obligation to purchase other goods
or sarvices, the obligation to accept atrid membership or trid period, and the
obligation to cancd or take other affirmative action to avoid incurring payment
obligations and the manner in which such a cancellation request may be

submitted);
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The fact, if true, that agood or serviceis offered on behdf of asdler that is aseparate
entity from the sdller doing the telemarketing, and, if so, the name of the separate seller
and the entity to which payment will be made;

The number of payments (if more than one), the date(s) or time period(s) a which the
payment(s) will be required or charged, the amount of the payment(s), and the total
cost;

Thefact, if true, that the billing information the seller dready possesses, ether because
the consumer previoudy provided it to the sdller, or the sdler obtained it from another
source, will be used to bill or charge the consumer;

The terms of the sdler’ srefund, cancellation, exchange, or repurchase policies,

If the consumer will be autométicdly billed at the end of atria period unlessthe
consumer cancels. thisfact; the length of the trid period; the manner in which a
cancellation request may be submitted; the dete or time period by which acancedlation
request must be received; and either a telephone number or addressto which a
cancellation request may be directed or the fact, if true, that such information will be
included in written materids provided to the consumer within a reasonable period prior
to the date by which a cancellation request must be received,

If the seller automatically ships goods to a consumer or automaticaly renews a
membership, subscription or agreement for goods or servicesthat is offered on a
periodic basis, unless the consumer natifies the sdler within a certain time not to ship or

renew: thisfact; the manner in which anotice not to ship or renew may be submitted;

Page 14 of 44



the date or time period by which anotice not to ship or renew must be received to
avoid shipment or renewd; and ether a telephone number or address to which such a
notice may be directed or the fact, if true, that such information will beincluded in
written materias provided to the consumer within areasonable period prior to the date
by which such a notice must be received,

providedthat, if Defendants obtain a consumer’ s billing information to purchase any goods or services
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marketing, offering for sale, sale, or digtribution of any goods or services, are hereby permanently
restrained and enjoined from submitting billing information for payment, transferring billing information to
athird party, or collecting or attempting to collect payment for goods or services, directly or indirectly,
without the consumer’ s express verifiable authorization as follows:

A. Such express verifiable authorization must clearly evidence the consumer’s name, the
consumer’ s express authorization to purchase the goods or services and of the amount
and manner of the billing or payment for such goods and service, and the date of the
consumer’ s express authorization, and that dl of the following information has been
disclosed to the consumer, clearly and conspicuoudy, and in close proximity to, the
consumer’ s express authorization:

1 The amount and manner of the billing or payment for such goods or services,
including but not limited to, the disclosures set forth in Subparts C and D of
Part IV of this Order, prior to the consumer’s express authorization (e.g.,
during the express automated € ectronic authorization referenced in Subpart B.4
of this Part, such disclosures must be made prior to the time the consumer
inputs the persond identification number);

2. All of the disclosures st forth in Subparts A, B, E, F and G of Part IV of this
Order, prior to the consumer’ s express authorization, provided, however, for
purposes of this Subpart, the express verifiable authorization may evidence, if

true, that such disclosures have previoudy been disclosed to the consumer,
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clearly and conspicuoudy, in a print advertisement or print promotiond or
marketing materid;

To the extent not dready disclosed pursuant to Subpart A.1 of this Part, the
consumer’ s pecific billing information, including the name of the account and
the account number, that will be used to collect payment for the goods or
sarvices that are the subject of the sdles offer; and

A tdephone number for consumer inquiry that is answered during normd

business hours;

For the sdle of any goods or services by means of telemarketing, the consumer’s

express authorization will be deemed verifiable only if one of the following meansis

employed:

1.

Express written authorization by the consumer, which includes the consumer’s
ggnature (the term “signature’ includes a verifiable dectronic or digitd form of
sggnature, to the extent such form of signature is recognized as avdid Sgnature
under applicable federa law or state contract law);

Express ord authorization thet is verified by an independent third party verifier
(“TPV”) that meets the requirements of Part V1 of this Order;

Express ord authorization that is tape recorded, and meets the following
criteria

a For telemarketing conducted by Defendants and any entities owned or

controlled, inwhole or in part, directly or indirectly, or managed, by
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Defendants, and their officers, agents, and employees, the tape
recording must include the entire telephone cal during which the
consumer gave ord authorization;

b. For telemarketing conducted by Defendants' partners, the tape
recording must include the entire portion of the telephone cal that
relates to the goods and services that are the subject of Defendants
sdes offer and during which the consumer gave ord authorization; and

C. A copy of the tape recording is provided upon request to the
consumer, the consumer’ s bank, credit card company or other billing
entity, Sate attorney generd or consumer protection agency or the
Commission; and

4, Express automated e ectronic authorization in which the consumer providesthe
authorization by cdling atoll-free telephone number used exclusively for such
authorizations and by inputting a persond identification number that has been
mailed to the consumer at the consumer’s home address.

VI.
THIRD PARTY VERIFICATION
IT ISFURTHER ORDERED that, if any of the Defendants choosesto use athird party
verifier (“TPV”) to obtain express verifiable authorization, as described in Subpart B.2 of Part V of this

Order, the following requirements apply:
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E Unless the consumer, during the verification by the TPV, afirmatively and
unambiguoudy states that he or she agreed to each materia term and condition of the
offer, the sde will not be consdered properly verified, and Defendants must not enforce
or atempt to enforce any obligation whatsoever againgt any consumer in connection
with such unverified sde and

F. If express verifiable authorization pursuant to this Part is obtained through:

1. A live interaction between the verifier and the consumer, the TPV must tape
record the entire telephone cal between the verifier and the consumer;

2. An automated system, such as an interactive voice response system, the TPV
must maintain records showing when the confirmation occurred, how the
content of the telephone call was created and how the consumer’ s responses
were recorded.

VII.
LIMITATION ON DISSEMINATING OR OBTAINING
CONSUMER’'SINFORMATION

IT ISFURTHER ORDERED that Defendants, and their officers, agents, employees, and
attorneys, and dl those persons or entities in active concert or participation with them who receive
actud notice of this Order by persona service or otherwise, whether acting directly or through any
entity, corporation, subsdiary, divison, or other device, are permanently restrained and enjoined from:

A. Providing or disclosing to any third party, whether or not in exchange for payment or

other condideration, any of the following information relating to a consumer:
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1. Billing informetion;
2. Unigue identifying information, such as socid security number, date of birth,
place of birth and mother’ s maiden name;

3. Credit information;

4. Income information; and

5. Asst and lighility information;
provided, however, that this Subpart A will not gpply to the disclosure by Defendants, or any
entity managed or controlled in whole or in part, directly or indirectly, by Defendants, of
consumer information: (1) necessary to effectuate or administer a transaction for which
Defendants have obtained the consumer’ s express verifiable authorization; (2) pursuant to
Section 623 of the Fair Credit Reporting Act (“FCRA”), 15 U.S.C. § 1681s-2, to a"consumer
reporting agency" as defined by Section 603(f) of the FCRA, 15 U.S.C. § 1681&(f); or (3) toa
law enforcement agency ether voluntarily, or as required by any law, regulation, or court order;
and
B. Entering into any agreement or arrangement pursuant to which any third party provides

or discloses to Defendants, whether or not in exchange for payment or other

consderation, any of the following information relating to a consumer:

1. Billing informetion;

2. Unique identifying information, such as socid security number, date of birth,

place of birth and mother’s maiden name;

3. Credit information;
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4. Income information; and

5. Asst and lighility information;
unless Defendants have taken steps adequate to ensure that: (1) such third party has clearly and
congpicuoudy disclosed to such consumer what information the third party proposes to provide
or disclose, the intended use of the information, and that the third party proposes to provide or
disclose the information to Defendants; and (2) the consumer has expressy authorized the third
party to provide or disclose such information to Defendants; provided, however, thet this
Subpart B will not gpply to any agreement or arrangement pursuant to which abonafide
"consumer report” is provided by a“consumer reporting agency” (asthose terms are defined in
Sections 603(d) and 603(f) the FCRA, 15 U.S.C. 88 1681a(d) and (f), respectively) to
Defendants pursuant to the permissible purposes requirements of Section 604 of the FCRA, 15
U.S.C. § 1681b.

VIII.

PROHIBITION ON RENEWALS OF CURRENT OR PAST MEMBERSHIPS

IT ISFURTHER ORDERED that Defendants, and their officers, agents, employees, and

attorneys, and dl those persons or entities in active concert or participation with them who receive

actud notice of this Order by persona service or otherwise, whether acting directly or through any

entity, corporation, subsidiary, divison, or other device, are hereby permanently restrained and

enjoined from causing any charges to be made or any paymentsto be hilled to a consumer, or causng

collection of, or attempts to collect, payment, directly or indirectly, from a consumer, for any renewa of

any membership services offered or provided to consumers by any of Defendants or by any entity

Page 22 of 44



owned or controlled directly or indirectly by Defendant Ira Smolev, where the consumer’s purported

authorization of the membership occurred prior to the effective date of this Order, without first obtaining

from the consumer, within sixty (60) days prior to the date on which the consumer is charged or billed

for such renewd, express verifiable authorization of such renewad that complies with the requirements of

Part V of this Order.

IX.

MONETARY RELIEF

IT ISFURTHER ORDERED that:

A.

On the Effective Date of the Plan, Debtor Defendants, jointly and severdly, must pay to
the Federd Trade Commission the amount to be distributed to the Commission
pursuant to the Plan, and mugt transfer this amount by eectronic funds transfer to the
Commission or its agent, pursuant to ingtructions provided by the Commission;

Three days prior to the hearing a which the Bankruptcy Court confirmsthe Plan,
Defendant Ira Smolev and Nondebtor Corporate Defendants, jointly and severdly,
must pay into a Trust Account, held and controlled by Callier Shannon Scott, cash or
marketable securities with atotal market vaue of One Million and One Hundred
Thousand Dallars ($1,100,000) (hereinafter referred to as “the Trust Account”);
providedthat, if the average market vaue of the cash and securitiesin the Trust
Account during any caendar week fals below One Million Dallars ($1,000,000), then
Defendant Ira Smolev and Nondebtor Corporate Defendants, jointly and severaly,

within five (5) business days, must deposit additiona cash or marketable securitiesinto
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the Trust Account to increase the vaue of the Trust Account to One Million and One
Hundred Thousand Dollars ($1,100,000); provided further, that Defendant Ira
Smolev and Nondebtor Corporate Defendants may buy and sdll securitiesin the Trust
Account if and only if the market vaue of the Trust Account is grester than One Million
and One Hundred Thousand Dollars ($1,100,000) and such transactions do not result
in the market vaue of the Trust Account falling below One Million and One Hundred
Thousand Dollars ($1,100,000); provided further, that, if Defendant Ira Smolev or
the Nondebtor Corporate Defendants deposit additional cash into the Trust Account so
that the total amount of cash in the Trust Account equals One Million and One Hundred
Thousand Dallars ($1,100,000), then Collier Shannon Scott, no earlier than three (3)
business days after written notice has been received by the Commission, may transfer
al securitiesin the Trust Account to Defendant Ira Smolev or the Nondebtor
Corporate Defendants;

If the amount paid by Debtor Defendants to the Commission pursuant to Subpa3rmuant to SubuantuBe
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provided by the Commission; provided tha, if the amount in the Trust Account isless

than the amount required to be paid pursuant to Subpart C of this Part, then
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purchase of any membership service from Defendants prior to the date of entry of this
Order, and aligt of dl consumers providing such arelease will be provided to
Defendants by the Commission;

Defendants must, within ten (10) days of the date of entry of this Order, provide to the
Commission, in computer-readable format, for each Complaining Consumer: the
consumer’ s name, most recent known address and telephone number, the name of each
of Defendants membership services for which the consumer paid, the date and amount
of each such payment, and the date and amount of any refunds or chargebacks of such
payments, as shown in Defendants' records; provided that Defendants must take all
reasonable steps to ensure that this datais accurate, up-to-date and in a usesble

format; and provided further, that, for purposes of this Subpart, “Complaining
Consumer” means any consumer who, prior to the date of entry of this Order: (1) has
paid for any membership service offered by any of the Defendants or any other entity
owned, in whole or in part, or controlled, by Defendant Ira Smolev; (2) has requested a
refund for any such payments, has filed a complaint about such membership service
with any of the Defendants, or has filed a complaint about such membership service that
isin the possession of the FTC or any state agency and has been provided to any of the
Defendants, and (3) has not previoudy received afull refund for al such payments,
whether from the Defendants, the company tdemarketing the membership service or

through a chargeback;
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H. In the event of any default on any obligation to make any payment to the Commission
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notice to Defendants, after which Defendants must comply fully with dl requirements of
this Part.
XI.

RIGHT TO REOPEN

IT ISFURTHER ORDERED that:

A.

The Commission’s agreement to this Order is expressy premised on the truthfulness,
accuracy and completeness of the financiad statements submitted to the Commission on
January 24, 2001, and April 25, 2001, by Defendants. 1f, upon motion, this Court
finds that in their sworn financid statements, Defendants have made a materia
misrepresentation or omission understating their net worth, then the Court will enter a
modified judgment holding Defendants liable to the Commission for consumer redress
for the difference between the declared and actua net worth; provided, however, that
in al other respects this Order will remain in full force and effect unless otherwise
ordered by the Court; provided further, for purposes of this Subpart A, Defendants
walve any right to contest any of the dlegationsin the Complaint; and

If the Bankruptcy Court enters an order dismissing Debtor Defendants Case Nos. 00-
35053-BK C-SHF through 00-35056-BK C-SHF, or converting Debtor Defendants
reorganization cases under Chapter 11 to liquidation cases under Chapter 7 or Chapter
11 of the Bankruptcy Code, then the Commisson may move to reopen Part IX
[Monetary Relief] of this Order, and the remaining provisions of this Order shdl remain

in full force and effect;
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provided further, that proceedings ingtituted under Subparts A or B of this Part would be in addition
to, and not in lieu of, any other legd or equitable remedies as may be provided by law.
XII.
ACKNOWLEDGMENT OF RECEIPT OF ORDER BY DEFENDANT IRA SMOLEV
IT ISFURTHER ORDERED that, within five (5) business days after receipt by Defendant
Ira Smolev of this Order as entered by the Court, Defendant Ira Smolev must submit to the
Commission atruthful sworn statement, in the form shown on Appendix B, that acknowledges receipt
of this Order.
XIII.
DISTRIBUTION OF ORDER BY DEFENDANTS
IT ISFURTHER ORDERED that, for a period of ten (10) years from the date of entry of
this Order, Defendants must each:
A. Provide:
1 A copy of this Order and obtain a sgned and dated acknowledgment of receipt
from each officer and director;
2. A summary of this Order, as set forth in Appendix C to, and obtain asigned
and dated acknowledgment of receipt from:
a Each individud serving in a management capacity;
b. All sales and marketing personnel and dl personnd involved in
responding to consumer complaints or inquiries, whether such persons

are designated as employees, consultants, independent contractors or
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Books, records and accounts that, in reasonable detall, accurately and fairly reflect the

cost of goods or services sold, revenues generated, and the disbursement of such

revenues by such business,

Each tape recording of atdemarketing call made pursuant to Part V' of the Order;

Records that accurately reflect the name, address, and tel ephone number of each

person employed or retained in any capacity by such business, whether such personis

designated as an employee, consultant, independent contractor or otherwise; that

person's job title or position; the date upon which the person commenced work; and

the date and reason for the person's termination, if applicable;

Records that accurately reflect the names, addresses, phone numbers, dollar amounts

paid, quantity of goods or services purchased, and description of goods or services

purchased, for dl consumers to whom such business has sold, invoiced, billed, or

shipped any goods or services,

For every consumer complaint or refund request, whether received directly or indirectly

or through any third party, records that accurately reflect:

1 The consumer's name, address, telephone number and the dollar amount paid
by the consumer;

2. The written complaint or refund request, if any, and the date of the complaint or
refund request;

3. A tape recording of each complaint received by telephone;
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6.

7.

The basis of the complaint, including the name of any sdesperson complained
againg, and the nature and result of any investigation conducted concerning any
complant;

Each response and the date of the response;

Any find resolution and the date of the resolution; and

In the event of adenid of arefund request, the reason for the denid,;

Copies of dl sdes stripts, training materids, advertisements, or other marketing

materids utilized, and records that accurately reflect the time periods during which such

materias were used and the persons and business entities that used such materids;

provided that these marketing materia's and records must be retained for three (3)

years after the last date of dissemination of any such marketing materids,

For each of Defendants credit card merchant processing accounts:

1.

2.

A copy of the contract providing the account;

Records that accurately reflect the name, address and telephone number of the
acquirer bank, and its credit card processor(s),

Copies of correspondence from VISA, MasterCard, any smilar entity, and any
acquirer bank or credit card processor describing afinding by such entities that
any of the Defendants have incurred excessive chargebacks on such account,
or that any of the Defendants have engaged in any other fraud, abuse or

questionable activity with respect to such account;
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Copies of any contracts providing any of the Defendants with accessto a billing and
collection system, such as a credit card, checking, savings, share or Smilar account,
utility bill, telephone hill, mortgage loan account or debit card;

For each of Defendants partners.

1 A copy of the contract and any amendments thereto between such partner and
any of the Defendants;

2. Records that accurately reflect the name, address and telephone number of
such partner;

3. Records that accurately reflect al payments made to such partner by any of the
Defendants, dl payments made to any of the Defendants by such partner, the
reasons for such payments, and how such payments were cdculated; and

4, Copies of any correspondence with Defendants partners or any person or
entity that relate to complaints from consumers, government entities or any
other parties about the sdes, hilling or collection practices or any questionable
activities of Defendants  partners; and

For the purposes of this Part:

1 The provisons of this Part apply to the Corporate Defendants and any business
entity directly or indirectly owned or controlled by any of the Corporate

Defendants, and
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2. Asto Defendant Ira Smolev, the provisons of this Part apply to any business
entity which Defendant Ira Smolev owns or controls directly or indirectly, or

manages.

XV.

COMPLIANCE REPORTING BY DEFENDANTS

IT ISFURTHER ORDERED
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must provide a written report to the Commission, sworn to under pendty of perjury,

etting forth in detall the manner and form in which Defendants have complied and are

complying with this Order. This report must include but not be limited to:

1.

For the Corporate Defendants, the current address(es) and telephone
number(s), fax number(s), and email address(es) of each of the Corporate
Defendants,

A copy of each acknowledgment of receipt of this Order obtained by the
Corporate Defendants pursuant to Part X111 of this Order;

A statement describing the manner in which the Corporate Defendants have
complied and are complying with Parts | through X1V of this Order;

For Defendant Ira Smolev, his current employment, business address(es) and
telephone number(s), fax number(s), emall address(es), a description of the
business activities of each such employer, and Defendant Ira Smolev’stitle and

respongbilities for each employer;

For a period of ten (10) years from the date of entry of this Order, Defendant Ira

Smolev mugt natify the Commisson of the following:

1.

Any changesin hisresdence, mailing address, telephone numbers and emall
addresses within ten (10) days of the date of such change;

Any changes in his employment status (including salf-employment) within ten
(10) days of such change. Such notice must include the name and address of

the business entity with which heis, in any manner, afiliated or employed, a
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gsatement of the nature of the business entity, and a statement of his duties and
respongbilities in connection with the business entity; and

3. Any proposed change in the structure of any business entity owned or
controlled, directly or indirectly, by him, such as cregtion, incorporation,
dissolution, assgnment, sale, merger, creation or dissolution of subsdiaries,
proposed filing of a bankruptcy petition, or change in the corporate name or
address, or any other change that may affect compliance obligations arisng out
of this Order, thirty (30) days prior to the effective date of any proposed
change; provided, however, that, with respect to any proposed changein the
business entity about which he learns less than thirty (30) days prior to the date
such action isto take place, he must notify the Commission as soon asis
practicable after learning of such proposed change;

Within fifteen (15) days after receipt of awritten request by a representative of the

Commission, each of the Defendants must submit additiona written reports (under oath,

if requested) and produce documents with respect to any conduct subject to this Order;

and
For the purposes of this Part:
1 "Employment” includes the performance of services as an employee, consultant,

or independent contractor; and "employers' include any individud or entity for
whom Defendant Ira Smolev performs services as an employee, consultant, or

independent contractor; and
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2. The Commission and its representatives are authorized to communicate directly
with Defendants.
XVI.
TAXPAYER IDENTIFICATION NUMBERS
IT ISFURTHER ORDERED that Defendants must, in accordance with 31 U.S.C.

8 7701, furnish to the Commission their respective taxpayer identifying numbers (socid security number

Page 40 of 44



C. Nothing in this Order limits the Commission's lawful use of compulsory process,
pursuant to Sections 9 and 20 of the FTC Act, 15 U.S.C. 88 49, 57b-1, to investigate

whether any of the Defendants has violated any provison of the Tdemarketing Act, the
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STIPULATED AND AGREED TO BY:

IRA SMOLEV, Defendant, individudly

CHARLESI. WEISMAN
SHALOM JACOB

Swidler Berlin Shereff Friedman LLP
The Chryder Building

405 Lexington Ave

New York, NY 10174

(212) 891 9466 (telephone)

(212) 891 9537 (facamile)
gacob@swidlaw.com (e-mail)
Attorneys for Defendant Ira Smolev

TRIAD DISCOUNT BUYING SERVICE, INC.,
MEMBER SERVICE OF AMERICA, L.L.C,,
ORCHID ASSOCIATES, L.L.C., and
PREMIER MEMBERSHIP SERVICES, L.L.C,,
Debtor Defendants

By: IraSmolev, CEO

LEWIS ROSE

CHRISTIE GRYMES

Collier Shannon Scott, PLLC
3050 K Street, NW, Suite 400
Washington, DC 20007-5108
202-342-8400 (tel ephone)
202-342-8451 (facsimile)
Irose@colliershannon.com (e-mail)
Attorneysfor Debtor Defendants
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INTER*ACT TRAVEL, INC,,

INTER* COMMUNICATIONS; INC.,

CONSUMER DATA DEPOT, L.L.C,,

EREVENUE PARTNERS, L.L.C,,

FAR SERVICES, L.L.C,,

LINDEN INVESTMENTS, L.L.C,,

PREMIER CLUB SERVICES, L.L.C,,

PREMIER MARKETING SERVICES OF AMERICA, L..L.C,,
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LYNSTROM INFORMATION SERVICE, L.L.C., Defendant
By:  Gay Burns Managing Member

WILLIAM I. ROTHBARD

Law Firm of William I. Rothbard

1541 Ocean Avenue, Ste. 200,

Santa Monica, CA 90401

310-393-7760 (tel ephone)

310-393-7753 (facsmile)

brothbard@earthlink.net (e-mail)

Attorney for Defendant Lynstrom Information Service, L.L.C.

LOUISE R. JUNG
RENATE KINSCHECK
ROBERT M. FRISBY
JAMESREILLY DOLAN
GREGORY A. ASHE
Federd Trade Commission
600 Pennsylvania Ave., N.W., Room S-4302
Washington, D.C. 20580
202-326-3283 (telephone)
202-326-2558 (facsimile)
rkinscheck@ftc.gov (e-mail)
Attorneys for Plantiff

SO ORDERED, this day of 2001.

UNITED STATES DISTRICT JUDGE
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