UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION
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In the Matter of

POLYGRAM HOLDING, INC.,
8 corporation,

DECCA MUSIC GROUP LIMITED,
a corporation,

DOCKET NO. 9298

UMG RECORDINGS, INC.,
a corporation,

ang

UNIVERSAL MUSIC & VIDEO
DISTRIBUTION CORP.,
a corporation.

i i i e

ORDER GRANTING WARNER'S MOTION TO MODIFY THE
PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL

On October 17, 2001, the Protective Order Governing Discovery Material {“Protective
Order”) that was agreed to by Complaint Counsel and Respondents was entered in this matrer.
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protective order. Wamer seeks several modifications it feels are necessary to protect its
confidential documents.

On November 1, 2001, Complaint Cuunsal filed 2 memorandum in regponse 1o Warner's
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Wamer’s motion to modify the protective order is GRANTED.

Although Respondents do not oppose the requested modifications proposed by Warner,

Respondents do object to Warner's desipnation of all of its documents as confidential,
According to Respondents, Warner has indicated that it intends to designate all of its docurnents
as “contidential” because those documents were stamped “confidential” during the pre-complaint
investigation. Respondents assert that many of such documents would more properly be
designated as the less restrictive “protected”™ categary of discovery materfal. Accordingly,
Respondents request that the Court instruct Wamer that it may not rely upon its confidentiality
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MODIFIED PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL
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produced in connection ‘mg ﬁs matter:



appellate or other review proceedings related thereto.

2. "Commission” or "FTC" means the Federal Trade Commission, or any of its
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3 "PolyCGiram Holding" means PolyCirarn Holding, Ine., a corporation organized,
existing, and deing business under and by virtug of the laws of the State of Delaware, with its

office and principal place of business located at New York, New York.



retained by such law firm to perform legal ar clerical duties, or to provide logistical litigation
support with regard to this Matter; provided that any attorney associated with Outside Counsel

shall not be a director, officer or employee of Respondents. The term Outside Counsel does not

[ a . B [, N  trm €

=

i0.  "Producing Party" means a Party or Third Party that produced or intends to
produce Confidential Discovery Material to any of the Parties. For purposss of Confidentizl
Discovery Material of a Third Party that either is in the possession, custody or control of the FTC
or has been produced by the FTC in this Matter, the Producing Party shall mean the Third Party
that griginally provided the Confidential Discovery Material to the FTC, The Producing Party

shall also mean the FTC for purposes of any dogument or material prepared by, or on behalf of
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record, survey, map, study, handwritten note, working paper, chart, index, tabuiation, graph,

drawing, chart, photograph, tape, phono record, compact disc, video tape, data sheet, data
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message slip, note of interview or communication, or any other data compilation from which
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customer-specific evaluations or data {e.g., prices, volumes, ot revenues); persennel files and

techmical or engineering information; proprietary financial data or projections; and proprietary

consumer, customer or market research or analyses applicable to current or future market
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legibiiity thereof, the notation "CONFIDENTIAL - FTC Docket No. 9298" {or other similar

notation containing a reference to this Matter) to the first page of 2 document containing such
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az "Canfidential " Such designations shail be made within fourteen {14) days from the initial
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4, Confidential Discovery Matertal (with the exception of Protected Discovery
Material} shall not, directly or indirectly, be disclosed or otherwise provided to anyone except
to:

{(a) complaint counse] and the Conunission, as permitted by the
{Commission's Rules of Practice;

{ty  Ouiside Counxel,
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indirect subsidiary of the ultimate parent of any Respondent.

Disclasure of Protected Discovery Material made under subparagraph 3{b) above shall
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asgipmiment or retention or the conclugion of this Matter;

{¢)  notto disclose such Confidential Discovery Material to anyone, except

g |l

d)  touse such Confidential Discovery Material and the information

contained therein solely for the purpose of rendering consulting services lo a Party to this
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objection. If the Producing Party timely objects, the disclosing Party shall not disclose the

Confidential Diseovery Material to the identified expert, absent a written agreement with the
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objection and the disclosing Party shall meet and confer in good faith in an attempt to
determing the terms of disclosure te the identified expert. If at the end of five (5) business
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good faith that negotiations have failed, the disclosing Party may make written application o
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objection. If the Producing Party timely objects, the disclosing Party shall not disclose the
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Producing Party or order of the Adminfstrative Law Judge. The Producing Party lodging an
objection and the disclosing Party shall meet and confer in good faith in an attempt to
determine the terms of disclosure to the identified New Persom, H at the end of five (5)
business days of negotiating the parties have not resolved their differences or if counsel
determine 1_11 anod faith that negotiations have failed, the disclosing Party may make written
application to the Administrative Law Judge as provided by paragraph 8(d) of this Protective
Order. If the Producing Party does not ohject to the disclosure of the Confidential Discavery

Material to the New Person within five (5) business days, the disclosing Party may disclose
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confer in good faith in an attempt to negotiate changes to any chailenged designation. If at the
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application, which time may be extended by the Administyative Law Judge. While an

application is pending, the Parties shall maintain the pre-application status of the Confidential

Dizcovery Material. Nothing in this Protective Onder shail create a presumption or alter the







ghallenge or appeal any such order requiring production of Confidential Discovery Material,
or to subject itsalf to any penalties for noncompifance with any such order, or to seek any
relief from the Administrative Law Judge or the Comntission.

13. This Order govemns the disclosure of information during the course of
discovery and does not constitute an #iz camera order as provided in Section 3.45 of the
Commission's Rules of Practice ("Rule”), 16 C.F.R. § 3.45.

14,  Nothing in this Protective Order shall be construed to conflict with the
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50, 57b-2, or with Rules 3.22, 3.45 or4.11 (b)-{e), 16 C.FR. §§ 3.22,3.45 and 4.11 (b)-(e)."
Any Party or Producing Party may move at any time for i camera treatment of any
Confidential Discovery Material or any portion of the proceedings in this Matter to the extent
necessary Tor proper disposition of the Matter.

15, At the conclusion of this Matter, Respondents’ counse! shall return to the

Producing Party, or destroy, all originals and copies of documents and all notes, memeranda,
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comunumication and use of Confidential Discovery Matetial shall, without written parmission
of the Producing Party or further order of the Administrative Law Judge hearing this Maiter,
continue to be binding after the conclusion of this Matter.

17.  This Proteclive Cnder shall not apply to the disclosure by a Producing Parly or




immediately to the Producing Party all copies of the Discovery Material within its possession,
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for modification of any provision of this Protective Order.

ORDERED:

Administrative Law Ju

Y \MG\WC
James P. Timony
dge

Dated: Y)-5.0)
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b. that I will not disclose such Confidential Discovery Material to anyone,
except as permitted by the Protective Order; and
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