UNITED STATES OF AMERICA e T
FEDERAL TRADE COMMISSION _H"-g-f:'-.:;:-:.-,.;:_- e

)
In the Matter of }
) Docket ho. 9299
MSC. SOFTWARE CORPORATION, 3
a coTporation )
)

AMENDED PROTECTIVE ORBER GOVERNING DISCOYERY MATERIAL

For the purpose of protecting the interests of the parties and persons whe are not parties
m the above-captioned matter (the “Matter”) against improper use and disclosure of confidential
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Materxial {“Protective Order™) shall govers the handling of al! Discovery Material, as hereafier

defined.
DEFINITIONS
1 “Matter” means the matter captioned fn the Matter of MSC. Software Corparation, Docket

No. 9299, pending before the Federal Trade Commission, and afl subsequent appellate or
other review proceedings related thereto,

2 *Commnussion” or “FIC” means the Federal Trade Commission, or any of its employees,
agents, attorneys, and all other persons acting on its behalf, exchuding persons retained as

consnltants or experts far the purposes of'thiz Matter.

3. “MSC” means MSC Software Carporation, a cerporation organized, existing, and doing
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(including Tegal assistants, clerical staff, and information management personnel) and
temporary personnel retained by such law firms to perform legal or clerical duties, or to
provide logistical itigation support with regard to this Matter, provided that any attorney
associated with Outside Counsei shail not be a directar, officer or employee of
Respondent. The term Outside Counsel does not include persons retained as consultants
or experts for the purpose of this Matter.

7. “Producing Party” means a Party or Third Party that produced or intends to produce
Confidential Discovery Material to any of the Parties. As to Confidential Discovery
Material of a Third Party that is produced by or in the possession, custody or contral of
the FTC. *Producme Partv” shall mean the Third Parr that ansmalle rirowided the

T
Confidential Discovery Material to the FTC. As to any document or matenal prepared
by, or on behalf of the FTC, “Producing Party” shall mean the FTC.

8% “Third m eans any natural gersquL partnershin. corporatinn assaciatinn_or ather

legal entity not namead as & party to this Matter and its empioyees, directors, officers,
attormeys, and agents.

9. “Fxpert/Consultant” means experis or other persons who are retained to assist Complaint
Caugse! or Regpogdent’s counsel in vrevaration for trial or to give testimeny at trial in
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19, “Customers of a company which develops or supplies CADVCAE software,” “custcmers
of such companies,” of “custottier of such & company” means only a customer using the
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Party by another Party or by a Thard Party in contiection with discovery of this Matter,
and includes without limitation deposition testimony, depositian exhibits, interrogatory
responses, admissions, affidavits, declarations, documents produced pursuant to
compulsory progess or voluntanly in en thereof,
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Producing Party as confidential and that is covered by Section 6(f} of the Federal Trade
Commission Act, 15 US.C. § 46(f), and Commission Rule of Practice § 4, {ai2), 16
CF.R. § 410{2)(2); or Rule 26(c)(7) of the Federal Rules of Civil Procedure and
precedents thereunder. Confidential Discovery Material shull mclude non-public
commercial information, the disclosure of which to Respondent or Third Parties would
cause substantial commercial harm or personal embairassment to the disclosing party.,
The following is a non-exhaustive list of examples of mformation that likely will qualily
for treatment as Confidential Discovery Material: strategic plans (involving pricing,
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Discovery material may be designate material as Contidential Discovery Materiaf

s

interfere with the legibility thereof] the notation *CONFIDENTLAL - FTC Docket
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first page of a document containing such Confidential Discovery Material, or, by

instructing the court reporter to denote each page of a transcript containing such
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Disputes concerning the designation or disclosure of Restricted Co nifdenna]
HA LCawvwa Dl mmntavial chall ke radaliind sm manacdnoaes -0 oo oo
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{ct  No Presumaption or Inference

Mo presumptmn or inference shafl be drawn that Inaterla] demgnated Restricted




{¢)  the Administrative Law Judge and personnel assisting him;
([} cowrt reporters and deposition iranscript reporiers,

(g)  judges and other court personngl of any court having jurisdiction over any appeal
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{h) any anthor or recipient of the Confidential Discovery Matenal (as indicated on the
face of the document, record or material), and any indivedual who was in the
direct chain of supervision of the authar at the time the Confidential Discovery

. In addition to the above-described persons, centain named desiymated mdividuals,
including not more than two m-house counsel for Respondent, who do not have day to
day business responsibilities. if appraved by the Administrative Law Judge pursuant to
the terms of this paragraph, shall be provided with access to Confidentzal Discovery
Material, including matenal designated as “Confidential” and “Restnicted Confidential,




permiited by thiz Protective Order; and

idy o use such Confidential Discovery Matenal and the mformation contamed thercm
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mcluding providing testimeny in judicial or administrative proceedings ansing out
of this Matter.

7. This paragraph governs the procedures for the following specified disclosures and
challenges to designations of confidentiality.

{a)  Dnisclosure of Confidential Discovery Matertal to Experts Who Are Current
Officers, Directors or Emplovees of Companies which Develop or Supply
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Such Companies (Other than In-house Counsel Designated Pursuant to Paragraph
5 hercto).

If any Party desires to disclose Confidential Discovery Material to any Expert who
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employee of a customer of such a company (other than in-house counsel

designated pursuant o paragraph 5 hereto), the disclosing Party shall notifiy the
Producing Party of its desire to disclose such material, Such notice shall identify
the specific expert who may testify to whom the Confidential Discovery Material

ie tn ha dieclcud Qoeh tdanmfication chall imchide b oor ba lieeatae] 100 the Gall
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Order. Tf the Producing Party does not abject to the disclosure of Confidential
Dhscovery Material to the idennfied expert within five (3) business davs; the
disciosing Party may disclose the Confideatial THscovery Matenal to the
identified expert.

Chaltenges to Confidentiality Designations

If any Party seeks o challenge a Producmy Parly’s designation of materal as
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Parties uf the challenge to such designation. Such netice shall identify with
speciticity (Z.e., by document control numbers, deposition transenpt page and line
reference, or other means sufficient to locate easily such materiala) the designation
being challenged. The Producing Party may preserve its designation within five
{5) business days of recerving notice of the confidentiality challenge by providing
the chalienging Party and all Parties to tins action with a wertten statement of the
reasons for the designation.  1£the Producing Party timely preserves its righes, the
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pending, the Parties shall mamtain the pre-application status of the Confidentil
Discovery Material Nothing in this Protective Order shall create a presumption
or alter the burden of persuading the Administrative Law Judge of the propriety of
a requested disclosure or change in designation.

=3 Confidential Discovery Material shall not be disclosed to any person described in
subparagraphs 4ic} and 4{d} of this Protective Order until such person has execured and
l:ransrmtted to Respondent’s counse] ar € amplamt Counsel, as the case mavbe, a

gelarations as annlicable in the form atrached heret i A
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11 If any Party receives a discovery request in another proceeding that may require the
disclosure of a Producing Party’s Confidential Discovery Material, the subpoena reciptent
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16, Ths Protective Order shall not apply to the disclosure by & Producing Party or its Counsel
of such Producing Party's Contidential Discovery Material to such Producing Panty's
employees, agents, tormer employees, board members, directors, and otficers.

e

been produced or disclosed because of a privilege will not automatically be deemed to be
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pnwleged Discovery Material not madvertentlv been pmduced or disclosed. In the event
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i) The Producing Party may request the retum of any such Discovery Material within
twenty (20) days of discovering that ft was inadvertently produced or disclosed {or
inadvertently produced or disclosed without redacting the privileged content}. A
request for the retum of any Discovery materiat shall identify the specific
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18, Entry of the foregoing Protective Qrder is without preudice te the nght of the Parties or
Third Parties to apply for further protective orders or for medification of anyv provision of
this Protective Order.

ORDERED: :Dh"ll thq_ mﬂ

—_—\

Administratrve Law Judge

Dated: December 6, 2001



EXHIBIT A

UNTTED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of
Docket No. 92949

MSC.SOFTWARE CORPORATION,
a coTporation.
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DECLARATION CONCERNING PROTECTIVE
ORDER GOVERNING DISCOVERY MATERIAL

I, [NAME)], hereby declare and certify the following to be true:

1. [Statement of cmplovment]

2, I have read the “Amended Protective Order Governing Discovery Material”
(‘Protective Order”} 18sued by Administrative Law Judge D, Michaet Chappell on
cornection with the above-captioned matter. { undersiand the reswictions on my use of any
Confidential Piscovery Material (ag this term 15 used in the Protective Order) in this action and 1
agree to abide by the Protective Order,

I

3 [ understand that the restrictions on my use of such Confidential Discovery
Material mclude:
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proceeding and for no other purpose;,

b, Lwill not disclose such Confidential Digqonery Material toanvane
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[4.  Tunderstand that if [ am recetving Confidential Discovery Material as an
Expert/Consultant, as that term is defined in this Protective Order, the restrictions on my use of
Confidential Discovery Material also include the duty and obligation:

a to maintain such Coafidential Discovery Material in separate locked
rooms or locked cabinets when such Confidentiat Discovery Material 5
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to retirn such Confidential Discovery Matenal to Complamt Counsel or
Respondent's Cutside Counsel, as appropriate, upon the concluston of my
assignment or retention; and

c. to use such Confidential IMscovery Material and the mformation contained
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