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areas of propescd testimony are far beyond Professor Bazerman's e.xpe:rtise, and in fact,

are far beyond the permissible scope of expert tesimony. Accordingly, Schering and

Upsher request that this Court limit Professor Bazerman's testimony to proper and
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I BACKGROUND

Complaint counsei designated Professor Bazerman as a proposed ex pert witness
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' are Far beyond the permitss 'Eielscune ﬂf exoert testimpony. As s;u:E. his testimony Shoutd

~ be limnted io the rebuttal testimony described above.

II. ARGUMENT
Expert testimony in this case must comply with Rule 702 of the Federal Rules of

Evidence. See December 20, 2001 Hearing Tr. at 16 (this case govemned by federal rales

T Uy P g gty - ) . ey WO | s THeelon "V mnmrmlme e e wmem = il — a2
‘-'—. - "]‘r = mommlnes aecema oiba

-
ol )






—




'B. . Complaint Counsel Improperly Seeks To Have Professor Bazerman
Weigh The "Persuasiveness” Of The Purties' Deonomists

Complaint connsel also propose to have Prolessor Bazerman advise the Court as
to the weight it shouald give (o the lestimony of the different econemists who will testify

i this matter. Not surpnsingly, complaint counsel would like Professor Bazerman to
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C. Complaint Counsel Improperly Seeks To Have Professor Bazerman
Testify to A Legal Conclusion Regarding Antitrust Law

Complaint counset proposss to have Professor Bazerman testify as to whether ar
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cowumsel, In fact, although Professor Bazerman was retained 1o opine as to whether the

Lipsher-Smuth/Schering scttioment agreemem was “anticompetitive,” he cannot recali
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of lus 3chnlarly writings. See id a1 199-201.
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produost, 2) the fact that the license in?b]j-rt:d mainly nall-c;alltiugﬁnt payments, 3) the fact
that the settlement and license were done as part of the same transaction, and 4) the
allegedly "excessive" paymenit For the Niacor-SR license. See Bazerman Rﬁt. at 3. But
complaint coumsel would have him offer this opittion despite the fact that Professor

Bazerman's has not seen gry documments in this case, and has not read the testimony of
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Howsver, his "specific expertise, the ressarch [he is] perhaps most well-known for, is

understanding how individuals are systematically biased in the decisions that they make
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He docs not have & “general understending of what would formulate a sct

fricaguary v e filivercal depcole " I §,
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- diligence. [ 5 at gg

While be believes that the Schering/Upsher-Smith agreemnent should be
evaluated based on the standards within the industry prevailing at the time
‘of the agreement, i.e., June 1997, id. at 9495, Baverman admitied he
never conducted a survey of drug company doe diligence standards
prevalent in June 1997, Id at 91,

Professor Bazerman admits that he lacks “the ability to give you a set of
the steps that should be followed” in evaluating pharmacentical lcensing
due diligenee for the Buropean market in June 1997, Id. at §8.
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Second, complaint comsel proposes to have Professor Bazetman testify that there
is something "suspicious™ about the fact that the Niacor-SR license involved mui.nl}r non-
cantingent payments, rather than primarily milestone payments. But Professor Bazerman

is 10 more an expert on pharmaceutical Ecensing than ke is on pharmaceutical due
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subject of the settiement of litigation, Id, at 12-16.7 I_n faet, other thﬁn the agresments at
tssue in this case, Professor Bazcrman has pé\rﬂr read a final settiement agrocement

between & branded pharmaceutical company and a generic company, Id at 156, And, of -
course, Professor Bazerman has not rcvit;w.e:ci any of the documents or testimony retated

to the settlement negotiations in this case. Id. at 285. Thus, once again, his proposed




{I. CONCLUSION
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Exhibit Redacted

Subject to Confidential Protective Order



Exhibit Redacted

Subject to Confidential Protective Order



CERTIFICATE OF SERVICE

1 herchy certify that this 3rd day of Jamuary, 2002, I caused an original, onc paper copy
and an electronic copy of the foregoing Respondents” Jeint Motion to Limit the Testimeny of
Max H. Bazerman and accompanying memorandum, to be filed with the Secretary of the

Commiasion, and that twu.paper copies were served by hand npon:

1lenerable D. Michaei Chappell
Administratrve Law Judye
Federat Trade Commission
Room 184

600 Pennsylvania Avermie, N,

A Pashington TLC 20580 ,

and one paper copy was hind delivered upon:

Earen Bokat

Burcau of Competition
Federal Trade Commission
Washington, D.C.

601 Pemmsylvania Ave, N.W.
Washington, D.C, 20580
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