sy TRARE (M as e,
R H"ff-i'.r
A< REctNED pOCHMEETE Y,

L

UNITED STATES OF AMERICA
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ARGUMENT

]
Throughout the discovery phase of this case, Complaint Counsel have repeatedly referred

to, and elicited from their expert witnesses, testtimony to the effect that there was a single “$60
million aon-contingent paymcﬁf’ made to Upsher-Smith, See, e.g., Complaint § 45 (“The $60
million payment from Schenag to Upsher-Smith was unrelated to the value of the products
UP]IJSEI‘-SIIlilh licensed to Schering™); Complaint Conmsel’s Statement of the Casa at 2 ("In the
case of Upsher-Smith, Schering’s $60 million payment for delayed entr_v,r was dlsgulsed as a fee

to license certain products held by Upsher—Smlth ™ L







| ]
Forthersnore, Complaimt Counsel’s experts are not qualified to opinc on whether any of

the Schering paymems wefe conditional. [

o ]
vee, e.g., I Farnsworth on Contraces § 8.9 (Constructive Conditions of Exchm]ge at 449-63 (2d
ed. 1993) (describing conditions implied as a matter of law in hilateral cnntra{:ts}_:. A breach by
Upsher-8mith of the June 1997 Agreement could well have led to the suspensian crf performance
by Schering. See, id, § .16 (Material Breach and Suspension} at 455 {“In order _f;::—r 4 breach to
justify the injured party’s sespension of performance the breach must be significant enough to
arount o the nonoceurrence of 4 constructive conditions of exchange. Such a braach is termed
‘material’™).

The construction of the June 1997 Agre:ammt, iuﬁiudiug the consideration exchanged,
and whether or not these promises to pay were contingent upon Upsher-Smith’s proper
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8 (SD.N.Y. Nov. 7, 2001) ("[Elvery circuit has explicitly held that experts may not invade the

court's provinee by testifying on issves of law."}). Indeed, as a number of courts have explatned,
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pegiod is not $60 million gs of June 1997, [






CONCLUSION

For the foregoing reasons, the Court should bar Complaint Counsel and s experts fiom

asscrting that Schering made a $60 milion noacontingent payment to Upsher-Smith.

Dated; Jamary 4, 2002 Respectfully submitted,

Rnherﬁ: PAul

¥ Mark Gadl

ChrismpharM Curran
Rajesv K Malik . . -
601 Thirteenth Street, N. W
Washington, D.C. 20&35—330?
Telephope: (202) 626-3600. .
Facsimile: (202} 639-9355-

Attorneys for Upsher-Smith Labobatories, nc.




ATTACHMENT A -

REDACTED



ATTACHMENT B

REDACTED



CERTIFECATE OF SERVICE

r I- lz;_f;._ d__l-' = 7 ~r - —.z-.r- - . [N N

[
L




