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_i In the Marter of \EE Eliaiﬂ -
' SCHERING-PLOUGH CORPORATION, Docket No. 5297

& gorporation,

UPSHER-SMITH LABORATORIES, INC,, PUBLIC YERSION
a corporation,

and

AMERICAN ITOME PRODUCTS
CORPORATION,
- corporation.

MEMORANDUM IN SUPPORT OF COMPLAINT COUNSEL’'S
"MOTION TO LIMIT OR EXCLUDE DUPLICATIVE
AND IMPROPER EXPERT WITNESS TESTIMONY
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. Dir. Tomothy Bresnahan wall testify that, based on his econornic analysis,
Schering’s agreements with Upsher and AHP are anticompetitive and harmed
consumers by delaying expected generic entry; ami
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outweighed by the fime, cost and confusion caused by aliowing it." Following these principles,

expert testimony may be subject 10 exclusion anytima mulfiple witnesses are expected o festify
i with respecs to the same general issue and as to similar conclusions." In these sitations, the

expett {estimony — even where it differs in certain respects — refates to the same essential point

and thes would play the same mle in the disposition of the relevant issue.'”

Pn;s demonstrated below, fespondeuls’ attempt to introduce multiple experts to festify on
the same 1ssue will vot assist this Court in assessing factial issues, but will merely burden the
record with duplicative testimony, delay and protract the trial, and obscure important aspects of

the case. Reviewing the reports and depoesitions of respondents’ named experts will clearly show

W Etwood v, Pirg, 815 F.2d 173, 178 (1sl Cir. 1987).

U e o £ Merrill Lynch Bus. Fm Servs. v. Gray Supply Co., 1991 WL 278305 at *3
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the repetitive and cumulative nature of the proposed testimony.” Consistent with the Fifth
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cumuiative and sheuld be limited.

Al Respondents’ Fonr Profiered Licensing Experts
Wili Provide Undoly Cumulative Evidence
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Even Dr. Horovitz recognizes the repetition in his work with that of Mr. McVey's, He
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The testimony of these four sxpent witnesses will be unduly cumulative and will “merely

birrden the record and delay” the proceedings.’® Accordingiy, complaint counse! respectiully
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McVey or Or. Horovitz and order U[gshe.r to strike either Mr. DiCicco or Mr, Bratic.!”
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The proposed testimony of the two medical experts is virtually redundant, even down to
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II. Respondents’ Named Experts will Provide Unduly Cumulative -
Enidence on the Competitive Eifects of the Settlement Acreements

Complaint counsel have profiered the v:x-pert testimony of one witness, Dr. Bresnzahan, to

demonstrate that Schering’s agreements with Upsher and AHP were anticompetitive and harmed

consumers. In response, Schering and Upsher have collectively named ten potential testifying
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Despite the Hmited relevance, if amy, of this enhire tine of propesed expert tesﬁnany,
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onderstanding the specific issues from the patent litigation, the proper mode for that assistance is

through-attorney argument, net the testimony of patent attormeys posing as untrased “experts.”
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2. Schering’s Proflered Patent Experts
will Provide Unduly Camulative Testimony

Even if this Court does not exclude the testimony of Mr. Miller and Mr. Bjorge as
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experts may employ slightly different methodologies or emphasize slightly different points, the
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