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the fzct testimony of Upsher-Smith witnesses as to their state of mind in June 1997, And Mr.

Pollock is eminenily qualified to give such testimony.

L MR, POLLOCK 18 WELL-QUALIFIED TO FROVIDE OPINIONS ON FDA
POLACIES AND PREVAILING INDUSTRY PERCEPTIONS OF FDA POLICLES

Mr. Pollock spent ten years at the FDA_ At the FDA, Mr. Pollock had direct involvement

in drafiing regulations implementing Hatch-Waxman including participating in the drafting of
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Mem: at 9. Mr. Hoflman’s pre-1997 experience cannot be any more relevant than Mr, Pollock’s.
Complaint Counsel also assert that Mr. Hoffinan has counseled clients on the Hatch-Waxman
Act “since its enactment in 1984 Mem. at 9. Again, this pre-1997 experience can be no more

refevant than Mr. Pollock™s.
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Mr. Pollock’s personzl experience as an FDA officia!, and the insight that ex'periencé

affords. is 2 much more relevant credential. And it is one that Mr. Haffinan dges nopnossese _
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delaying the start of Upsher-Smith’s 180-day exclusivity period until September 2001, therchy

preventing other genenic competitors from entering the market until Marck 2002, Jd 9 47, 65,
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apon the June 1997 settlement. See Cavin, 39 F 34 at 1309 ("the unresolved nature of the law is
relevant to show that the defendant may not have been aware of . . . Hability”) (quoting Gurber,

607 F.2d at 98-59).
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Septetnber 5, 20067 Pollock Rep. at 8 {ernphasis added), Mr. Pollock’s testimeny on this point

will support the testimony of Upsher-Smith witnesses that they perceived the settlement zs a

procompetitive agreement.







CERTIFICATE OF SERVICE
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