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mimber of its experts as this proceeding has progressed, and none of its remaining experts is
camulative.

Upsher-Smuth initially designated three licensing experts, four medical experts, two
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Niacor-SE. in different patient poputations {severe vs. mild dyslipidernia) and distinet geagraphic
markets (United States vs. overseas).
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frearing” Rule 3.41(c) (emphasis added). Due Process requires nothing less. Upsher-Smith is a
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B Testimony By Numeroas Experts On Related Or Overlapping
Topics Is Commonplace And Not Cumolative Tn Complex Cases
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As Compiaint Counsel is forced to acknowiedge (Mem. at & n.13), Commission
precedenis confirm that a respondent’s experts will not Lightly be limited on greunds that they

are comulative. In i re Naotural Organies, 2001 WL 1478370 *1 (F.T.C. April 5, Z001), the two

related respopdepts (4 compeatinn ang its nflicerUlesigmated 14 mogeste Jd 20 thrm as “erientific
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presenting their own experts. Upsher-Smith and Schering did not choose to be sued in the same
procceding.

A Dr. Ordover’s Expert Testimony Begarding The Informational And Business
Concerns OF Settlement Is Not Cumulative O Dr. Kerr's Testimony On The
Economic Theory Underlying The Nepotiatiom And Valuation Of Patcnt

b .

Complainit Counsel make no serious effort to compare i detail the precise topics that
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enforcement, and his background in the economics of bargaining and litigation settfements to

discuss the
D, Ordover takes on Dr. Bresnahan's simplistic assumption that

For example, contrary to Di.
| Bresnahan’s assumptions,
See Ordover Rep. §

For this reason, Dr. Ordover
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. See Ordover Rep. at Y
- SBpecifically, Dr. Ordover’s report discusses

(Ordover Rep. 79 3

Dr. Ordover’s repart and testimony focus

{Ordover Rep. at § }

In sum, D1. Kerr draws from his many yvears of patent litigation and licensing expertise

and

In contrast, Dr. Ordover, an industrral organization economist, provides Upsher-Smith’s
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Both experts go to the heart of Upsher-Smith’s defense and tackle the leading issues
addressed by Complaint Counsel’s untested legal challenge, veing their different approaches and

methods.
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hyperchotesterolemia with statins, and sc we don’t . . . see those patients at all nnfess it's by
some accident.” fof at

Dr. Keenan, on the other hand, . As he
testificd, most of los patients present with moderate dysiipidemia: *“1 would say 73, 80 percent of
my patients that present, you know, with a lipid problem are within, let’s say, 30 percent above
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only witness in the case-in-chief with first-hand experience on the receptivity of niacin ia foreign

markets.

CONCLUSION

For all of the foregomng reasons, Complaint Counsel’s motion to {imit the testimony of

Upsher-Smith’s experts should be denied.
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CERTIFICATE OF SERVICE

I hereb}r certify that on January 11, 2002 I caused a paper original and one copy as well a5 an
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employees, agents, attomeys, and alt other persons acting on its behalf, excinding persons

retained a5 consultants or experts for the
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ses of this Matter.




2 “Producing Party™ meatis a Party ar Thind Party that produced or intends to produce
Confidentiat Discovery Material to any of the Partics. For purposes of Confidential Discovery
Materia! af a Third Party that either is in the possession, custady or contral of the FTC or has

been produced by the FTC in this Matter, the Producing Party shall mean the Third Party that
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Confidential Discovery Material,

AND TE EORD
. Discovery Material, or information derived therefrom, sﬁall be used selely by the
Parties For purposes of this Marter, and shall not be used for any ather purpose, including without
limitation any business or commercial purpose, except that with notice to the Producing Party, 2

Party may spply to the Administrative Law Judge for approval of the use or disclosure of any
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shall not disciose the Restricted Confidential, Attormey Eyes Only matenial to the identitied
mndividnzl, absent a written agreement with the Producing Party, order of the Administrative Law
Judge or rling on appeal. The Producing Party Jodging an objection and the disciosing Party
shal] meet and confer © gorod faith in &n attempt to determine the terms of disclosure to the
identified individual. Ifatthe end of five business days of negotiating the parties have not
resolved their differences or if counse] determine in good faith that negetiations have failed, the
disclosing Party may make written application to the Administrative Law Judge as provided by

parsgraph 7{c) of this Protective Order. If the Producing Party does nat object to the disciosure
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N All decuments heretofors obtained by the Commssion throsgh compulsory process
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{h) any auther or recipient of the Confidential Discovery Materiat (as indicated on
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the Confidential Discovery Matenial within five business days of receiving notice of an iment to
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bave failed te resolve cutstanding issues. The Producing Party and any other Parties shall have

five husiness days to respond to the application. While an application is pending, the Parties

shall maintajn the pre-application status of the Confidential Discovery Material. Nothing in this
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Confidential fiom the time the Producing Party advises Complaint Counscl and Respondents’
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whom the Discovery Matenal was provided—unless the Party asked to return the Discovery
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