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fn the Matter of

MSC SOFTWARE CORPORATION, Docket No. 9299

a corporation.

COMPLAINT COUNSEL’S RESPONSE TO
RESPONDENT®S MEMORANDUM [N OPPOSITION TO
COMPLAINT COUNSEL’S MOTION YO COMPEL COMPLIANCE 1WITH
COMPLAINT COUNSEL’S FIRST REQUEST FﬂR

PRODUCTION OF DOCUMENTS AND THIN

shm of its thetoric, 4nd its attacks on Complaint Counsel, Respondent’s Memormandum
in opposttion te Compiaint Counsel’s Motion to Compel leaves little in dispute. Respondent has
abandoned many of its earfier ebiections o the Document Request, and has agreed to search for
and produce documents respensive to the Document Reguest despite many of its earlier
objections. Nevertheless, our Motion to Compel is not moot, and should be grmted. Since
Respondent has demonsitated a disturbing hahit of reneging on promizes made both to
Complaint Counsel and to this court about its intention to cooperate with discovery, a Motion to

Compel =ven as 10 those aspects of the Document Raquest that Respondent now agress to
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court in the context of our deposition dispute that its representations about future comptiance
witly discovery cannot be trusted, Complaint Counsel’s Motion to Compel is not mooted as 1o
fhese withdrawn objections until Respondent actually praduces the decumenis.

Furthermore, Respondent still refuses to comply with the Document Request in the

following ways:
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proof in seeking a Rule 3.31(c) limttation on the scope of discovery.

Privilege Log. Respondent has no susiainable basis for conditioning its own production
of a privileee log on exchange of privilege lags with Complaint Counsel at some undefined
“appropriate” time {Respondeni’s Memorandum at 9). The Rules of Practice, at 3.31{z), require
that, to the greatest extent practicable, discovery should be contucted simultanennosly, not
sequentially, and the fact that a parly is conducting discovery shall not operate to delay any other
party’s discovery.  This is the second instance in which Respondent has flouted Rule 3.31(a),
and sought to deprive Complaint Counsel of its right to conduct discovery. {See Second

Supptement to Complaint Counsel’s Motion 1o Compel Compliance with Subpoenas Ad
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Document Request secks data in the form that was least burdcnsome to Respondent, based on
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Exhibit A
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In the Matter of

MSC.SOFTWARE CORPORATION,
A corporation.

Docket Mo, 9299
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ORDER GRANTING COMPLAINT COUNSEL’S MOTION TO
COMPEL COMPLIANCE WITH COMPLAINT COUNSEL’S
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Exhibit B



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

[N THE MATTER OF }
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January 1, 1993 as 1o anything, let alone the blunderbuss demands for the production of documents
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or duplicative:; seek information obtainable from some other source that is more convenient. less
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beyond that which is necessary to establish the prounds for an assertion of privilege or immunivy
with respect o thar document. Specifically. MSC objects 10 [nstruction Nos, 13g. 13h, and to the

instruction that MSC identify the emplover. firm. and title of each recipient. avthor. or addresges.
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MS{S RESPONSES AND OBJECTIONS TO
O N iN 'S5 SPEC TONS
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RESPONSE: MSC abjects to subpart “{.(ii1)” as unduly burdensome because itimposes obligations
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RESPONSE: Subject to and withowt waiving iis General and Specific Objections. MSC will
produce non-privileged documents and things responsive to this Specification to the extent that have
not aiready been produced.

3. All documents recording or relating to amyv communications between or
among the company and any individual stock analvst or otherperson engaped
[sic] associated with the investment comrnunity., metuding correspondence,
Py
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gither acquisition or its effects:
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enhancement. module, or application.
RESTONSE: MSC objects that the specification is overbroad. unduly burdensome, and nov
reasanably calculated to lead 1o the discovery of admissible evidence to the cxtent that it calls for
ikie production of documents and things uwirelated to FEA solvers. Subject 1o and without waiving

its General and Specific Objections, MSC will produce non-privileged documents and things
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16.  All documents relating to the licensing or sale of any relevant product or
service to all customers. including customer-fimded development.
mcluding

a. all contracts, license agreements. offers. bids, bid solicitations, or
proposals for comracts and licensing agreements and all documents
interpreting, modifving, or amending such contracts. license
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¢, all documents relating to the personnel and swaffing needs for anv
general or specific job. program. or project including custorner-
funded development projects.

RESPONSE: Subject to and without warving 1ts General and Specific Objections. MSC will

produce non-privileged documnents and things responsive w this Specification 1o the extent that the

specified documents ang things have not already been produced.
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19.  All docurnents relating to financial or economic methodelogies. formulae. or
performance models or criteria used by the company or anv person for
valuing or determining the purchase prices for anv actual. anempled. or
potential acquisitions, divestitures, joint veatures. alliances. or mergers ofanv
kind invoiving the licensing or sale of any relevant product or service.

RESPONSE: Subject to and without waiving its General and Specific Objections. MSC will
produce non-priviteped documents and things responsive to this Specification 1o the extent that the
specified documents and things have not already been produced.

20, Al license agrecments for any intellectual property. including patents,
copyrights, trademarks, or trade secrets, owned by any person other than the
company and included in or furnished with any Nastran product ot service,

i including all decuments modifying, amending. or interpreting such

agreements, all documents relating to payment of any licensing fees. and ail

documents relating to the company 's plans. actions. or efforts to enforce such
agreements against any persan.

RESPONSE: Subject to and without waiving its General and Specific Objections, MSC will

produce non-privileged documents and things responsive 1o this Specification to the extent thar they
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Nated: Decemnber 3, 2001

Mith {Bar No. 458441)
el O. Skubel (Bar No. 204934
Michael 8. Becker (Bar Ma. +47437)
Bradford E. Biegon (Bar No. 433766]
Larissa Paule-Carres { Bar No. 467907)
KIRKLAND & ELLIS

635 15" Street. N W,

Washington. D.C. 26005

(2073 R79-3000 (tel.)

{2023 §79-3200 (fax)

Counsal for Respondents,
MSC.Software Corporation



CERTIFICATE OF SERVICE

This i5 to certify that on December 3, 2001, I caused a copy of the attached Respondent
af % EADT Cacvme o s T —— i RO SN S S B S L. { e
A -

i

k







