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i UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

Seerptafl

In theMaiter of

Schering-Plough Corporation,
a eorporation,
Upsher-Smith Laboratories,
a corporation,

DocKES No. 9297

and

Ametican Home Produets Corperation,
| @& corporation.
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. UNITED STATES OF AMERICA
FEDERAL TRADE, COMMISSION

In the Matter of %
Scherinp-Plough Corporation, g
a corporation, 3

Ty almm O =T T ol mnbmmian }




Having considered the memotandum of Jaw and the accompanying declaration submitied
by Merck-Medco in support of its motion, and the entire record herein, it is hereby

ORDERED dim Merck-Medeo’s molion is GRANTED and that Upsher-Smith
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CERTIFICATE OF SERVICE
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UPSHER-SMITH LABORATORIES
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of

Schering-Mengh Cotporation,
a corparation,

Upsher-5mith Leboratorics,
a corporation.

DOCEET No. 9297

and

Amcrican Home Products Corperation,
a corporation.
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DECLARATION OF BRIAN GRIFFIN

Brian Griffin bereby declares as follows:
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rmaintenance orgamizations, Blue Cross/Blue Shield plans, insurance carmmiers, loral and stzte employee
programs as well as a federnl employees program.  Merck-Medoo's services are designed te help control

tota] health costs, improve quality of care and increase member satisfaction.

.3 Merck-Medoo competes with other phabracy benefit managers (“PBMs™) providing
stmilar services, including, bt not limited to, Advance FCS, Bopress Scripts, Caremark, NPA, Anthemn,
Wellpoint, and Prite Therapeutivs. Merck-Medeo strives fo distingmsh itself from 1ts competitors by,

among other things, providing innovative and highty customized scrvices and programs, smany of which
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management and education, customer-specific services and benefits, formmlary management programs,

and pricing praciices; generally.

5 Beranse the information contained in the Proposed Tria! Exinbit is ecompetitively
sensitive and beemuse ity disclosure to a competing FEM would cause serious and substantial competitive
mitry to Meack-Medeo, our sales force takes numercus precauticns to ensure the confidentiality of its

clicnt propesals and contracts so that this informuation is a0l comveyed 10 sny competitors or other third

o '?" For arnvrela 21 the baofmesds e ~F csrcer Poneafadion T e Poneee s Tlee oo o b 2 o "1 Tand
‘?*’ o ‘“"H", o

peelae

N

4
[P

T
“—:.l

h




acquiring parfy te the disclosing party upon the terminztion of this Agreement or wpon prior written

request by the disclosing party.”
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1. . The Proposed Trial Extelat, for example, desenbes proprietary programs and services
tlerck-Medco has developed in the covorage management contoxt. Sif:n'lm‘hr, the Proposcd Trial Exhibit

dﬁh‘s proprictary patient and provider education vreerams developed by Merck-Medco as well as
1




and customized services outlined therein. Tt is my belief that poblic disclosure of this document will

imIiiear s Blrac¥r AL adnn am e farnn o aabetamtind Tamn af v nsmoans and

loss of proptietary information to competitors. Release of the confidential portiens of this document to

wn'limtiturs would serionsly compromise Mercic-Medeoo's ﬁs‘ﬂim and abilg' to compete in this maket. |
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American Home Products Corporation, )
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(Griffin Deel, 11 5, 7.) This information is not distribuied to any other persons ontside the

compasry and it is not accessible to any Merck-Medco competitors. (/d)

Merck-Medco provided a copy of USX 121 in response {0 subpoenas served by Upsher-
Smith and Schering-Plough in this proceeding. Due 1o the sensitive nature of the information |
coptained in USX 121, Merck-Medceo designated it as “Restricted Confidential, Attorney Eyes

Only™ pursnant to the May 10, 2001 Protective Order. The premise of confidentiality upon
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to apply with respect to disclosure of this type of information, id § 57b-2(d)(2), the clear intent of
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from developing or providing soch detailed and informative tarketing materials for fear that the

matcrials conld be obfzined by a competitor. (Griffin Decd. § 8.) Thus, publit.; disclasare would
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Rule 3.45. Hoecsht Marion Russel, Inc., 2000 F.T.C. LEXIS 138 (2000). These factors plainly

are present here (sce, e.g., Griffin Decl. 14) and have been found in other eases to warrant in
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Further, the risk of substantial competitive harm to Merck-Medeo that could be caused by
public disclosure of this Exhibit potentially could persist for years to come. Griffin Decl. at §15.
For thiz reason, Merck-Madco requests that this document be keld in camera for a pericd of not
less thanten years. The information contained in the docwment reveals Mmk—Medm’s tusiness
and sales and marketing sirategies with respect to PBM proprams and services that could be
used, adopted, or incorporated i;1m fatre Merck-Medco innovations and marketing plans.
Accordingly, although certain opemtional aspects of the specific programs aod services _

described in the documnent may eventually beceme known in the industry as some of these
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