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UNITED STATES OF AMERICA
BEFORE FEDERAIL TRADE COMMISSION

in the Matter of
SCHERING-PLOUGH CORPORATION, Docket No. 9297
: a.corporation,
|
: UPSHER-SMITH LABORATORIES, INC., PUBILIC VERSION
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Professor Barerman has written or co-authored over 125 research articles, and anthored,

co-authored, or edifed tcn books. Profcssor Robert Miookin, Schering’s expert witness on
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1. Respondents’ Arguments

In the face of Professor Bazerman’s overwhelming and unassailable expertise regarding
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. setilement agreements. Respondents aiso attermnpt to apply arr overly-restrictive standard as to the
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| Professor Bazerman summarizes his conclusions at page 8 of his expert report:
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Thus, Professor Barcnman's report is aimed at providing the Commission with the benefit
of hiz expert matghts on issues relating to nepotiation processes and settlement agreements, and
Kis eonclusions address that specific arez of concemn. The issue of settlement agreements —
including both analysis of the naturc of the specific agreements at issus in the present proceeding,
and the nnplications for antitrust policy, other public policy, and consumer wellare of
determining how simifar settlement agreements should be evaliated -- obviously is relevant both
to the Commission’s task i the present proceeding of determining whether the agreements at

issue violate the antitrust tawvs, and to the broader issuc of the Commission’s freatment of similar

Eﬂtﬂﬁeﬂt awents in Eossible {uture law enforcement Pmﬂcedings.
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the Corimission can itself more knowledgeably determine whether or not such agreements are

problematic and violate the law.

V.  TheLegal Standard for Admission of Expert Evitence In Federal Trade
Commission Proceedings

espondents argue that expert {estimony i this case “must comply” wﬂ:h Ruie 702 af the
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Putting eside the question of the accuracy ef Respondents’ characterization of Professor
Bazerman's testimony, as discussed above, the lopal standard that Respondents seek to apply to
limit the scope of Professor Bazerman’s testimony simply does not apply in Federal Trade
Commission procecdings. The Commission’s own Rules define the scope of admissible

evidence in Commission adjudicative proceedings. Section 3.43(b) of the Commission’s Rules
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evidence incindes within its scope Professor TRazerman’s expert testimony regarding public
policy issues within bis nationally-recognized areas of expertise, his views about the

persuasiveness of other expert {cstimony, including cconomic expert fcstimony, insofar as it is

wiafhin his carefully delineated arcas of economic expertise and bears on his expert opirnzons
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Motion at 5) that because Prolgssor Bazermem “is not an expert in pharmacecutical licensing — nor

is he aneconomist,” he is not qualified to provide testimony “shat the due diligenee done on
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Professor Bazerman has been very careful in his use of information (rem these related areas
¢itlierto-assurc that the tnformation does not exceed his expert ahility to evaluate and properly

usc the information, and that he only uses such information insofar as it bears on the subject of
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Professor Bazerman’s Testimony in Response to Respondents® Economic Experts is
Proper Rebutital to Their Opinions Relating to Settlement Agreements

Respondemnts proffer four experts to testify about the econornte aspects of the challenged

settlement agreements. However, all four economists opime on whether settlement agreements of

the type gt issne in the present procecding should be considered illegal per se, and whether a -
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VIII. Conclasion
As an expert in aegotiations and settlement agreements, Professar Bazerman's testimony,

both i 4uis rebuttal expert report end in his expected testimony af trial, is directly in rebuttal to
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Respectfully Submittted,




-CERTIFICATE OI' SERYICE

{ hereby certify that this 22ud day of fanuary, 2002, T caused a copy of the foregoing

Public Version of Complamt Counsel’s Response to Respondents® Joint Motion to Eimit the
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ATTACHMENT A




UNHED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
{3 the Matter of
SCHERING-PLOUGH CORPORATION,
acorpatation ' '
Dacket No. 9297
UPSHER-SMITH LABORATORIES, Inc.
& corparation; and
AMERIC AN HOME PRODUCTS
CORPORATION,
g-eorporaion

REBUTTAL EXPERT REPORT OF
PROFESSOR MAX BAZERMAN



The cemaining pages of the expert report have been redacted.
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- InThe Matter Of:

SCHERING-PLOUGH CORE & UPSHER-SMITH LABS
| MATTER NO. D09297
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ATTACHMENT C




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

2 corporation.

o }
in the Marter of )
}
Schiering-Plough Corporation, }
#.COrporation, }
i - ¥ Duocker No, 9297
Upsher-Smith Laboratories, }
' 8 coTporation, : )
)
'; end }
i )
Americar: Home Products Corporation, )
)
)

l . Ra Erd i Ty qm AT TRTETT Il Safisfby oy o s s e
S P A g ==
= i




This docrment bas been redacted.
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Repart of
" Kobert H. Mnookin

On Behalf of
Schering-Plongh Corporation

To The
Federal Trade Commission

Conceming
© File No. 9910256

Diciober 4, 2601



The remzining pages of the expert report have been redacted.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

)

In the Marter of }
)

Seheating-Plough Corporation, }
a corpotation, )

}

!

Upsher-Smith I aboratories, Dackat Ne. 9297
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The remaining pages of the expert report have been redacted.
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION
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The remaining pages of the expert report have been redacted.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

Zchering-Ploush Carporaton,
a ccrpu;‘arion,

Upsher-Smith Laboratories, Doclet No. 9297

' a corporation, :
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The emaining pages of the expert report have been redacted.



ATTACHMENT H




‘United States of America
Federal Trade Commission




The remamming pages of the expert report have been redacted.




ATTACHMENT I



The remuining pages of the cxpert report have been redacted.



