UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of ‘
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3. - Pemutting the reading m evidence of selected portions of some transcripts at wrfat
als0 15 a well-established Commission practice, and it is consistent with the FTCs
rzles permitting Administrative Eaw Judges broad discretion regarding the
presentatiol of evidence at trial.

4. Respondents” real reason for opposing the wse of transcripis at trial appears to be:
I motivated by an effort to distupt the orderty presentation of complaint connsel’s
case and would wminecessarily draw cut what already is likely to be a lengthy
lhearing.
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than in the context of a jury trial. Third, there are pood reasons 1o take thos visk in
the jury trial context that do not exist in the case of agency adjudications.’

The evidence we seek to have adn_:ittnd thiough deposition and investigationat hearing
transcripts is-reliable on its fage, and respondents® counsel have not even attempted to make the

particolarized showing necessary to demenatrate otherwise.
The depositions each are stenographically recorded, verhatim transcripts of the

L]
.ﬁ_m!‘n FURNFI RN RV [N [Py - NS ST B, SR g p—— T T S | |

—— ..




pick and choese what evidence they will rely on, Your Honor, in the first instance,
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cases (hat bave gone o trial 2t (he Commission since 1990, the presiding ALF permitted the use
of deposition and investigational hearing transcripts as substantive evidence at trial ™ And we

. are-act aware of any sdmimstrative proceedings since 1992 10 which an ALY denicd a party’s
requEst to mtroduce a3 substantive evidence deposition and/or investigational hearing transcripts
from non-testifiing wimesses.

k Permitiing the Reading in Evidence of Selected Portions of Some Transcripts
at Trial Es a Well-Established Commission Practice, and 1t Is Consistent with
the FI'C*s Rules Permitting Administrative Law Judges Broad Discretion
Regarding the Presentation of Evidence at Trial

At the recent Statns Tlearing in this case, complaint ceunsel indicated our intent to seek

leave of this Court to read selected pmti.nns of some of the investigational hearing and deposition

transceripts in evidence, in lien of merely offering the ransenipts in evidence or calling certain

witnesses to testify.”® Our purpose in seeking to do so is to expedite the presentation of our case-
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willobviate the need to spend a lot of time examining witnesses who are, ot are associated with,

o an adverse party.
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is [].crucial i this proceeding.™ Do respondents seriously intended o challenge the credibility
of their own employees? We doubt it. Rather, the more likely purpose of respondents” motions

15-to-distupt the orderly presentation of complaint counsel’s case-in-chief, so that respondents can

atiEmmpt (o aigue their case throngh their witnesses in the middle of our presentation. Tiis need

e AT YO A o B

4
‘.'-'__u_.

L.




ii [ _.J_’J...-l::w ﬁ}ﬁ!‘_.l 1 r . - 4r .




prejudice should Yeur Honor deny s the use of this reliable, relevant, and material evidence at
trial:

6. Notification to Opposing Connsel of Transcript £xcerpt Readings Shonld
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With respect to the timing of respondents’ presentation of counter-designations, we
submit that each patty should offer its franscript excerpts during its own case. Contrary io

Schering’s ergument, nothing in Commission Rule 3.33(g)}(1){iv} or the law requires otherwise.®
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CERTIFICATE OF SERVICE

[ hereby certify that this 22nd day of January, 2002, I caused a copy of the foregoing
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" ATTACHMENT A



In The Matter Of:

SCHERING-PLGUGH CORE, UPSHER-SMITH
FABORATORIES AND AMERICAN HOME PRODUCTS CORE

DENISE DOLAN, CONFIDENTIAL
June 27, 2001

For The Record, Inc.
Court Reporting and Litigation Support
603 Post Office Road
Steite 309

Wafﬂw_[ I54_2N602




The vemaining pages of the ranscript have been redacted.
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OFFICIAL TRANSCRIPT PROCEEDING

FEDERAIL. TRADE COMMISSION

DOCKET NO. D03297

TITLE SCHERING-PLOUGH/UPSHER-SMITH/AMERICAN
HOME PRODUCTS CORPORATION

PLACE UPSHER-SMITH LABORATORIES
13700 FIRST AVENTUE NORTH
PLYMOUTH, MINNESOTA
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. Theremaining pages of the transcopt have been redacted.



ATTACHMENT C



In The Matter Of:

SCHERING-PLOUGH & UPSHER-SMITH
MATTER NO. 92102506

IANTROUP
May 25, 2000

For The Record, Inc.
Court Reporting and Litigation Support
603 Post Office Road
Steite 309
Waldorf, MD USA 200602
(301) 870-8025 FAX: (301) 870-8333

Original File Q0S25TROASC, 166 FPages
Mir-dLSeript®@ Fife 1D 0500234801

Word Index included with this Min-U-Scriptes




I

The remaining pages of the transcript have been redacted.




ATTACHMENTD



In The Matter Of:

SCHERING-PLOUGH & UPSHER-SMITH
MATTER NO. 9910256

| ' ARV S RrjERIAE




dastan e e T sl daae e el Lniia Lo
~

ks 4

————




ATTACEMENT E
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" FEDERAL TRADE COMMISSION

In the Matter of: J
TOYS "R* US, INC., }
a corporabtion. } Dockat No. 5278

Friday, Felbruary 2B, 1927

Room 532
Pederal Trade Commission
fth Street and Pennsylvania Ave., Nb

Wazhington, D.C. 20580

The above-entitled matter came on for prehearing

conference, pursweant to notice, at 10:00 a.m.
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1 record. Your Honor dossn’t have to sit there and have

. deposition transcripts read to you. Your Honor's perfactly

i -3 -- prcbably would prefer to read them at your leisure,

, 4 Let’'s use court time for court, for testimony.

3 JUDGE TIMOMY: MWhai’s thia a?'m.mpn_r_ahrwr thenys ,

FELDBEERG :

ME.

Well, they were never -- as best I

know., Your Honor., haver sant o anv of the witnesseo for
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I . 38
(ﬂ' 1 have these problems of getting psople here or filling the
2 days.
3 .Dne gf thes ways te make this trial procsed

4 expeditiously is to use all of the available time, 5:30 to
5 5:30, avery day to hear testimony so that maybe we finish

& well in advance of March 24th. We think we could complete

Ft

7 complaint counsel’s case in nins or ten trial days, 1f we us

A our time well, and we would hope that that would be the way
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accommodating .

MR. DRGEN: So, that's what we have tried to do,
Honor. We have tried to schedule it to make sure thar we
get the witnssses in and cut on the day that they are
scheduled.

JULGE TIMOGNY: I am not gbing to make vou move the
witnesses up, but how about this idea of the depositicns?

MR. DAGEN: The investigstional hsarings of the Te
Rk Us witnegses, Your Henor, are admissions.

JUDGE TIMONY: But I don’'t want to hear them all.

MR. DAGEN: You ars not going tc hear them a11. ¥
are just going to he -- there are some particular poinks i
tarthe of putting om our casze that we think wounld be useful
for you to hear.

JUDSE TIMOMY: How long is it goinglto take?

MR. DAGEN: We ran probably read or put in the --

thoge cites in 2 couple of, you know, probably spend a3 cou




£0
"-ﬂ’ 1  varicus aspects of the Toys "R® Ue policy that they have w

2 -~ with the witness -

witn the manufacturers, the policy
i - 3 that they werxe setting forth, and documents that discuss ¢
4 agreements, and we would propose that, juvst to show them -

5 the Court --

| il JUDGE TIMONY: You want to areus them to me?
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Q 1 There is an opening argument, there may be a closin
| 2 argument, there will certainly be poat-hearing briafs and

3 proposed findings, and I deon't think there is a2 nesd for ea

i- sida mn rhek ira Prmgred Fast do sments Sodrepebhen. W0
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MR. DAGEN: No, this is something that you raised.
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o 1 our document day will go --

2 JUDGE TIMONY: I think he was just limiting it to

a o r_Pnnf"'ir--H-v it Tarfe- I-'-qs'r whar bho e,
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