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Upsher’s motion is without merit and should be denied because:

. Whether Schering’s payments totaled 360 million and were non—contingent ave
factual issves in dispute and we are entitled to prove our position; and
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experis should be prectuded from asseriing that Schering made “$60 million in nan-contingens

payments™ because based on “the record i this case” and “as a matter of fact,” we are wnmg.?
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even if Upsher “did not inform Schering’ that it had done 0." Tn fact, Schering admits that it

continued tv pay instatlments on the $60 million despite making virtually no sales of the




srasevsnssensansrmnrensasvensennsonssnsense'® Dring his testimony, Schering’s chairman and chief
execntive officer, Richard Kogan, made it perfectly clear that the $60 miflion in payments were
T
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Expert Witness Testimony, Each of the five licensing expert witnesses in this case
I conclude that the payments totaled $60 million and were non-contingent. Not even Upsher’s

o uxperts deny thess uiwiuus facts. One of Upsher’s licensmyg experts testified that the
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to rmiake the $&0 million pa}rmen‘ts nﬂn-{:{jﬂﬁngﬁnt and that =eevesvsmrssrssvsasssnnnrnrrsnssnsanrs
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. ' Complaint counsel’s licensing expert corroborates the testimony of respondents’ expetts.

Dr, Nelson Levy. based on his two decades of pharmaceutical iI:ldllEIni’ exnerience. analvred rhe
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a minirnmim, it shows that there is a material dispute of fact as to these issues, which “cannot be

determined on a motion in limine "
II.  Upsher’s Factual Argoments are Unpersnasive

Upsher throws out varions explanations for why the pavinents did not total $60 miltion or

wete contingent  These explanations are ejther irelevant or unpersuasive. First, Upsher disputes

what it perceives 1s our characterization of 2 single $6¢ million payment, on the basis that

Schering: actoally made the payments in three installments. Upsher misses the point. Whether
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I hereby certify that this 220d day of January, 2002, T caused a copy of the foregoing
Public Version of Memorandum in Oppasition to Upsher-Smith’s Metion to Bar Complaint
Connse! (rom Asserting that Schering-Plough Made “A $60 Million Nen-Contingent Payment”

to be served upon the following person by hand delivery:

Honorable D, Michael Chappell
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ATTACHMENT A



This document has been redacted.



ATTACHMENT B



PFUBLIC VERSIC

UNITED STATES OF AMERICA
BEFORE FEGERAL TRADE COMMISSION

In the Matter of
Schering-Plough Corporation,
' 2 corporation,
Upsher-Smith Laboratores, Docket No. 9297 -
a corporation,

and

Amencan Home Products Corporation,
a corporation.
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RESPONDENT SCHERING-PLOUGH CORPORATION'S
OBJECTIOGNS AND RESPONSES TO COMPLAINT COUNSEL’S
REVISEN SECOND REQUEST FOR ADMISSIONS

Pursuant to Federal Trade Comimssion (“FTC™) Rule of Practice Section 2.32,

1

I tespondent Schering-Plough Corporation {“Schermg™) submits these objections and
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Request No. 82: ISE-*rce June 1997, Schering has made no sales of KLOR CON
products pursuunt o the license obtained in the Schering/Upsher Agreement.

Answer: Admitted.

Request No. 83:  Schering had no intention, as of September 2001, to sefl the
RLOR CON products purswan! to the license obtained in the Schering/Upsher

Agreement.
Answer: Schering admils that, by September 2001, it no longer had
plans to sell Klor-Con produets.

Request No. B3:  Since June 1997, Sehering has made ne sales of Niaeor-SR
purswani to the license obtained in the Schering/Upsher Agreement.
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Reqnest No. 418: Schering decided not Io enter into a license agreenient with
Kos for Niaspan in part because af clinical dam demonsirating a flushing side effect
resufting from taking Niaspan.

; Answer: Denied. Schermyg never sought to enter into a license
azreerent with Kos for Niaspan. However, Schering did consider a proposai to enter
mto a co-marketing/detathing agrezment with Kos for Niaspan.

Request No, 420: Schering decided not to enter into a license agreement with
Kos for Niaspan in part because of the size of the porential sales of Niaspan.
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ATTACHMENT C




Tiﬁa docmment hag been redacicd.
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“‘Fhis docnment has been redacted.
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e remaining pages of the transcript have been redacted.
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ATTACHMENT F
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In The Matter Of:

SCHERING-PLOUGH CORE, UPSHER-SMITH
LABORATORIES AND AMERICAN HOME PRODUCTS COR;

PATRICIA A. RUSSO
August 21, 2001

For Tbe Record, Inc.
Court Reporting and Litigation Support
603 Post Office Road
Steite 309
Waldorf, MD USA 20602
(301) 870-8025 PAX:(301) 870-8333

Ovxiginal File 1082IRUS.ASC, 61 Pages
Min-LAScript® File ID: 0873477176

Word Index included with this Min-UScripts







ATTACHMENT G






The remaining pages of the transcript have been redacted.
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~The remmining pages of the transcript have been redacted.
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In The Matter Of:

SCHERING-PLOUGH CORP & UPSHER-SMITH IABS
MATTER NO. D0O9297.

RICHARD L. DiCICCO
November 27, 2001

CONFIDENTIAL
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The temaining pages of the ransenpt have been sedacted.
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In The Matter Of:
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The remaining pages of the runscript have been redacted.



ATTACHMENT K



In The Matter Of:

SCHERING-PLOUGH CORE & UPSHER-SMITH LABS
MATTER NO. DO9297

ZOIA B HOROVITZ
November 14, 2001

CONFIDENTIAL

For The Record, Irc,
Court Reporting and Litigation Support
603 Post Office Road
Suite 309
Waldorf, MD USA 200602
(301) 870-8025 FAX:(301) 870-8333

Oviginal Fife F1T14H0E ASC, 237 Pages
AMinLEScrpi’E Fike 10 2501 14380

Word Index included with this Min-U-Scripte













The remaining pages of the expert report have been redacted.



ATTACHMENT M



In The Matter Of:

SCHERING-PLOUGH & UPSHER-SMITH
MATTER NO. 9910256

IAN TROUP
May 25, 2000

Word Index included with this Min-U-Scripts

For The Record, Inc.

- Court Reporting and Litigation Support

GO3 Post Office Road
Suite 309
Waldorf, MDD USA 20602
(301) 870-8025 FAX:(301) 870-8333

Driginal File 00525TROASC, 166 Fages
Min{iScript® File [D: 0500934891
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