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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

Schening-Flough Corporation,
A corporation,
Docket No. 9297

Upsher-Smirh Laboratories, Inc.,

a corporation,
and

American Home Products Corporation,
A cerporalian

MOTION FORLEAVE TO IFILE A REFLY TO COMPLAINT COUNSELS?

OFPPOSITION TO AHP’S EMERGENCY MOTION TO STAY ORDER, FOR

CERTIFICATION FOR INTERLOCUTORY APPEAL AND ATPLICATION
fOR FULL COMMISSION REVIEW

AmeTtican Home Products Corporation (“AHP) respectfuily requests Jeave to file

the attached Reply to complaint counsels’ January 23, 2002 Cppesition to AHP's Motion




Respectfully submisted,
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UNITED STATES OF AMERICA
I BEFORE FEDBERAL TRADE COMMISSION

Ir: the Matter of

Schenng-Plough Corporation,

i corpozation,

TNoackel Mo, 5297
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Complaint counsed alse agree that this Court should enfer an order grimting in eamerg

treatment at trrad to the nine privileged docurnents AHD inadvertently disclosed. See




necessary to respond to cerain assailable arguments made by complaint counsel in their
Ohnposihon.
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by AP would “alter the status quo.” "Opp. at 3. In arguing thal a slay would alter the
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prodoced documents were privileged, there would be no waiver because Versace “never

imtended to twrn over privileped communications.” Gianni Versace, 1990 WL 608711 at
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followsng additional poirts in support of 1is posilion that this Court crred in finding
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voluntanly produced the pnvileged documents or the court found thal the party’s
disclasure was rot inadvertenl. See Order at 5.

Thind, this Court erred 1w nding that disclosure was “complele.” See Gnder at §.
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Firut, disclosute is not “complete,” as pointed out above. To date, the documents
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will file an answer explaming why the Admnistrative Law Judge's Order at 1ssue should
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withun five {5) days afler service of the application for review.” 16 C.F.E. § 3.23(b}




Respectfully submitled,

mﬂw

Elliot Fembherg Michasl N. Sohn
AMERICAN HOME PRODUCTS Calhy A. Hoflman
CORPORATION David M. Orta

Five Giraldg Fagas Emilv M. Tasauinelli

] 6177 pAN-5000 555 Twoilth street, N.W. |

Washington, [0.C. 20004
Telephone: {202) 942-5000
Facsimile: (202) 942-5999

Attomeys for American Home
Products

Dated: Jamury 25, 2002




UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISKION




Onc paper copy by delivery tn:
Davad 1. Peruder
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* 1999 WL 60%711 Pape 1
{Cite 2x: 1999 WL 608711 {N.1LI11L))
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1999 WL 603711 Page 2
{Cite as: 1999 WL 648711, *2 (N.DIILY)




199% WI. 603711 : Page 3
{(Cite xs: 1999 WL 608711, *3 {(N.D.IIL))
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1999 W1, 608711 Fage 4
{Cite as: 1999 WL 608711, *4 (N.D.TIL))

mcnded to (wm over provilcged communications.
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1099 WL, 608711 Page 5
{Cite asz 1999 WL 608711, *6 (N.D.IIL))

solety us u result of the assertion of a laches defensc, ‘They Ynew that Versace asserted privilege al least as of
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I73 PRI 574
3% Fed R_Serv 3d 1261
(Cile a5: 175 F.R.D. 574)

Linited States Distrct Court,
D. Konsas,

Saul ZAPATA, ¢t uf., Tlaintiils,
v.
[BP, INC., Deferndant.

Civi! Action Nos, 93-2366-EEO, 96-2242-EE(,
Fuly 15, 1997,

Carporate  defendant moved for  prolective  cwder
comootming oxpert witness report of plametfs’ expert,
which comained hapdwriitn notes of defendant's
attorneys. The District Courr, Bl E. O'Connoe, 1.,
held thet madverfent dizclosure of withess repoit did
not amemt to watver of work product profechion.

Mt orored

Pape &

[ Witnesses €219
A10K219(3)

Ta determine if inadverteat disclnagre of documents
effects waiver of atrney- chont prvilege, <ournt
considers rcasonablencss of procautions takoo to
provent madvortenl discloaurs, time taken to rectify
erropr, soope of discovery, extent of disclosure, uwpd
ovorriding istucs of [uirness,

[5] Federal Civil Protedure €==>1600(5)
170Ak1 6005}

To determine IF inadvenent disclosure of documents
results o waiver ol work product prutection conrt
considers reazomablenesz of precsutions fzken to
prevent insdvertent disclosure, time faken fo moetily

sroy sermp of distaverv. extent of discloare and
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1 1T FR D 574 Pare 9
(Cite as: 17T F.R.D. 5, *5TT)

Where document modgction is extensive .. a 93812 (D Kan. 1987):
finding that an joadventent dischosuee of privileged [TThe court fluds no compelling reason o rgidly
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