UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

IN THE MATTER OF

MSC.SOFTWARE CORPORATION, Docket No. 9209 5 Yl 1

a corporation.
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To:  The Honorabie D, Michael Chappell
Administrative Law Judge

CORRECTION TO PUBLIC VERSION OF RESPONDENT
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SUPPORT OF I'TS MOTION TO COMPEL COMPLAINT
COUNSEL TO RESPFOND TO WRITTEN DISCOVERY

Respondent MSC Software Corporation hereby submits the following correction to its public
version of Respondent MSC Sofiware Corporation’s Memarandum in Support of its Metion to
Compel Complaint Counsel to Respond to Written Discovery.

1. Exhibit “C" attached to the Memorandum gontains the incorrect dogument. The
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CERTIFICAYE OF SERVICE
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Motion to Compel Complaint Counsel to Respond to Written Discovery to be served upon the
following persons by hand:

Honorable D, Michael Chappelt
Administrative Law Judge
Federal Tiade Commssion
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KIRKLAND & ELLIS

FARTHERSEHIFS INCLSIEING PROFL:SILN &L SORMIRATIONS
655 Filsanth Sereat, MW
Washington, 0.C. 2004935

Ta Call Writer Oirecty: 2032 B¥A-5OCT Faezimle:
[Z02) vg-g9212 202 aTe-5200

January 7, 2602

VIA FACSIMILE

P. Abbott MeCarlney, Exq.
Karen Mills, Bzq.

Federal Trade Commission

601 Pennsylvania Avenue, N W,
Washington, D.C. 200035

Ee:  MSC.Software, Docket Mo, 42949
Dear Abbott and Karen;

Complaint Counsel’s Objections to MSC. Software ‘s First Set of Requests for the Production
of Dacuments and Things - particularly when viewed in light of Complamt Counsel's deficient
Initial Disclosures and Interrogatory Responses — raise troubling questions about Complaint
Counsel’s candor and willingness to comply with the FTC’s commitment and delegation to provide
MSC with a fair hearing consistent with its due process nights govermnyg discovery.

As already outlined in our Decemnber 28, 2001 letter regarding the substantial deficiencies
in Complaint Counsel’s "responses" to MSC s First Set of Interrogatories, it is quite clear Complaing
Counsel intends to cong2al crucial information from MSC inan effort 1o hide deficiencies in its case,
secrete exculpalory information away from publie view, and preclude MSC from effectively
preparng 1ts defonse.

MSC still does not have documents and information that should have been disclosed as part
of Complaint Counsel's [nitial Disclosures in Navember, cven as Complaint Counsel pursues its
aggre*:‘:we one- ‘?Ided dwcnverj,f Aim tmuhlmg i3 Cemplalm: Counsel's unifareral dcmsmn o




KIRKLAND & ELLIS

P. Abbott McCartney, Esq.
January 7. 2002
Page 2

December I7, when 1t submitted its Preliminary Wilness List to MSC, to even begin the process of
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KIRKLAND & ELLIS

P. Abbhott McCarney, Esq.
January 7, 2002
Page 2

Counse! is asserting some privilege, Please identify what documents have been withheld, why they
are being withheld. nd whep they will be procuced.




KIRKLAND & ELLIS

P. Abbott McCarmey, Esg.
January 7, 2002
Page 4

Counsel must naw withdraw any objecuon o both M3C’s First Set of Interrogatories and MSC's
First Set of Document Requests based on the informant’s privilege.

If Complaini Counsel has withheld documents on this ground, piease state the bases for the
claimed privilege and all facts relied upon in support of that claim(s}, including the document date.
author{s).recepient(s), subject matter, its present location, and the request o which the document is
responzgive and cxplam whether the privileged material can be redacted {and if not, why not) as
required by Instruction No. 15.
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a statement of the claim of privilege, immunity, exemption, or the bzses for the claimed privilege
and all facts relied upen in support of that claim(s), tncluding the document date,
author(s),recipient(s), subject matter, its present location, and the request to which the document is



KIRKLAND & ELLIS

P. Abbott McCartney, Esq.
January 7, 2002
Page 5

General Objection No. 7. This objection appears to be duplicative in scope to General
Objection No. 3. If Compiaint Counsei has a separate hasis tor making this objection. please stac
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P. Abbatt McCartney, Esg.
January 7, 2002
tage 6
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public or private. If any such documents extst, produce them immediately.
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KIRKLAND & ELLIS

P. abbott MeCartney, Esg.
Janvary 7, 2002
Page 7

documents. Regrettably, MSC has necessanly beep impeded in its ability 1o prepare for these
depositions and has been compelled, in the interested of fairness, W cancel a number of these
depositions,

Significantly, Complaint Counsel docs saf raise this "objection” unespr:nnsv:mfiequem‘\l
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KIRKLAND & ELLIS

P. Abbott MeCartney, Fsq.
January 7, 2002
Page 8

wolld show the lack of ment to Complaint Couniszl’s case. Complaint Counsel has arrogated o
itself the night to deerde which discovery it will provide and what it will hide. Complaint Counsel
may not exeitareraly limtt its production of verbatim stztements - and other responsive information
— to those withzsses it has chosen to call at wial because Complaint Counsel believes that those
witnesses will be most damaging to MSC. It Complaitit Counsel has other verbatirn statements -
as this objcction strongly sugeests — produce them immadiately,

This "objection” raises an additional point. The assertion that third parties must bave time
to seck an appropriate protective order suggests that Complaint Counsel has controlled the timing
of notification to such third parties in a way that maximizes the delay in disclosing this important
information to MSC. Had third parties been givennotice of Complaint C‘nunsel"'s intent ta disclose
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KIRKLAND & ELLIS

', Abborn McCarney, Esg.
January 7, 2002
Page 9

We request that Complaint Counsel immedrately confirm that it will promptly provide full
and complele respanses to these requests so that MSC may proceed with its discovery and prepare
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