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Pursuanl o the Court’s scheduling order, Respondents PolyGram Holding, Inc.,
Decca Music Group Limited, UMG Recordings, Inc. and Universal Music & Video Distribution
Corp. (collectively, "PolyGram™ or “Respondents™) respectfully submil this triat brief,

1. INTRODBUCTION

This case involves what Complaint Counsel concede was a legifimate and

procompetitive joint venlure between PolyGram and Wamer Music Group (“Wamer™) for the
creaion of new Three Tenors produets, including the August 1998 album of a Panis concert in July

1998 (3T3) and as-yet unreleased Greatest [its and Box-Set albums of recordings from all three
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market the two prior Three Tenors albuins — PolyGram™s 1990 album (371) and Warner's 1954

alburm (3T2} — in ways that would oot interfere with the cooperation and trust necessary o the

potential success of the naw album and would instead maximize the success of the entire Three
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moratorium. The only permissible corclusions thus will be that the proposed rmoratonum was either
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August 1, 1998 date the meratorium was to lake ellcel - PolyGram informed Warner that it was not

4@‘ ]i y . = ITL L 1T T 1.7 | LR S 14 . |




Law, these facts also would proclude the issuance of the prospective relief scught by Complaint
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The Concert/Liccnse Apreement spectlically required PolvGram and Warner to
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Although the parties always were in agreement on the basic prineiple that the prior

albwns should not be promoted 1o ways that would mterfere will the potential success of the new
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discounting should not occur during the inilial period [ollowing the release o the new albume, The
memorandum discussad the proposed moratorium as follows:

The key point to abserve 1s that the “ornginal”™ album should nt:l:
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such an agreement was necessary to ensurc that “unrestricicd price competilion on the 1990 and 1994
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advertising of the 1990 and 1994 albumy and videos between August 1, 1998 and QOctober L3, 1998,
Id Inaletter dated July L0, 1998, Mr. Saintilan reftzrated this proposal (albeit with the inclusion of

November'15 as the end date for the proposed moratorium}. See July 10, 1998 Letter from Panl
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There are several reasons that the proposed moraterium did not constitute an
antitrust violaton. First, as a matter of law, Complaint Counsel’s failurc to offer any evidenca

that the proposed moratorium had any acal anticompcetitive effect, coupled with PalyCram’s
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Cafifornia Dental Ass'nv. FTC, 526 U8, 756, T71-81 (1998); Continental Aivlines, Inc. v
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Per s condemnation is reserved exclusively for the types of naked agreements

between competilors willl which economists and the courls have scbstantial experience and,
based on that experience, can conclude with confidence both that they are likely o ceuse
substantial harm to competilion and thal they have no procompetilive potential. See, e g, United

Sates v, bocony-Vacuen (i Co., 310118, 150, 218 (1940} (finding horizontal price-fixing
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joint ventures and other forms of legitimate collaborations among competitors, courts




First, Complaint Counsel bave not shown that the propesed moratorzum had any
actual anticompetitive effect. There is no presumption of anticompetitive effects in any rule of
reason casc, and Complaint Counscl are nol providing any evidence that would suppori a (nding

thal actual anticompelilive ellecls are “pbvious™ — as when lhe NBA reslricied letecasls of
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retailer coordinated a group hoveott of rival retailers by the leading tov manwefacturers, Topy 'R
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moratorim would ooly confirm thal these justifications are both factually and legally sound, and
that the proposed moralotium did not have any nel anbicompetiive elfect. PolyGram expects {hal
the Warner and Poly(Gram witnessas who are scheduled to tesiify at trial all will confirm that the

meoratoriven was viewed as a necessary part of the marketing plans for 3T3, As Mr. Hoffman and
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Los Angeles, CA 9007 ]
(213) 683-9100 (Telephone}
{213y 687-3702 {Facsimile)

Counsel for Respondents

Dated: Febmary 15, 2002



CERTIFICATE OF SERVICLE

I, Stephen Morrissey, hereby certify that on February 20, 2002, 1 caused 2 copy of the
RESPONDENTS’ TRIAL BRIEF o be served upon the following persons by Federal Express:
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Federal Trade Commission
600 Tennsylvania Ave., N.W.
Washington , D.C. 20580

AR . '



