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UNITELD STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION §

SECRETA

In the Matter of

POLYGRAM HOLDING, INC .,
# curporaiion,

DECCA MUSIC GROUP LIMITED,
a Corporation,

DOCKETNO, 9298

LCMG RECORDINGS, INC,
A COTPOTALIon,

and

UNIVERSAL MUSIC & VIDEO
DISTEIBUTION CORP.,
a corporation.

e el e T N e R

ORDER DENYING MOTION FOR SUMMARY DECISTON

I. FROCFEDURAL HISTORY

On July 30, 2001, the Commission issued a complaint chargimg Polvgram Holding, Tne.
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set forth below, Respondents” motion for summary decision is DENIED.,

I SUMMARY DECISION STANDARD



evidence about the material issues of fact, summary judpment is inappropriate.” frrernarional
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Onee the moving party has property supported its motion fer summary judgment, the
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audio, video, and home television rights to the 1998 corcert (“the 3T3 Rights™). Warner licensed

PolyGram the 3T3 Rights outside the U1.S. Warner kept the United States.

Tn namatiabifer the tarmoe ~F tha TOOP Thaes T oo e s e et T ef ™ v e o 16—,

discussed the scope of any covenant not to compete, and agreed in concepr that, for five years,
neithet would release a new Three Tenors album (except as part of the collaboration). Warner

stated that the non-vompete should not apply jo the eggljer Three Tenors athums. Thg final
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offer was accepted, agreeing to a ten-week moratorium on all discownting and prammotion of the
prior 3T albums.'

The central, gcnuine 185ue of material fact on this motion 15 whether the moratorium was
agreed te as part of the joint venture agreement, and was essential and necessary to it, or whether

it was a separate agreement. Respondents argue that the moratorium agreement was part of the

license sgreement, dated December 19, 1997, which provided that the parties were raquired to

created, the marketing staffs of the parties began to discuss the marketing plans, eventually
resulting in the moratenum. Complaint Counsel argue that 11z evidence shows a separale
agreemecnt. This is an issue for determination after a trial.

IV. LEGAL ANALYSIS

If the potential antieonpetitive impact of & challenged horizontal agreement 18 “obvious”




Where the restraint 1 deemed to be anticompetitive, the next step is to consider any
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A. ‘The Standard for Analyring the Chatlenged Restraints

Certain categoties of restraints almost always tend to raise price or reduce output; the
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discount 3T1 and 372 may be a form of price fixing,’ subject to abbreviated review.” The
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in anlicompetitive effects, market definition is not a necessary element of the analysis.”” Here,
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anticompetitive.™*
B. Plausible Efficiency Argument

Respondents assert thal il the party defending a restraint identifies an economically
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Justifications without an examination of market delinition, market power, or actual

@qWE effects. Tfthe Three Teunrs moratarium nricerestrictions and advertizine hose,







partics from coordinating the price and advertising For these non-venfwrs products.”® Although
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wolld have the barden of coming forward with a valid efficiency justification. Respondents
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Respondents advance four arpuments in support of the agreement not 1o compete, All
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preclude surnmary judgment.
1. Profit maximization
Respondents’ assertion that the moratorium would assist PolyGram and Wamer “to
recoup” their investment dogs not appear to be a procompetitive (f.¢., pro-consumer) jusiification

for the moratorium. *We do it because it's more profitable’ is not a defense”™ under the FI(C



evidence in the summary judgment record that consumers were in fact contused in selecting
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F_espcndents assert that if carlier Three Tenors albums had been discounted, then music

relailers may have positioued these products prominently in their stores, resulting in a “cluered

selling proposition.” There is a fact dispute as to whether music retailers display their products

b 1 _—_

1 3 P PPV [ R RPN LR |
It - e F

B Ay

:%

]
-



4. Free riding

Bespondents” fee ndmy defense raises factuzl questions that must e addressed at trial =

‘l o ﬁmn nFiha fnete af frov frae rdiger
x !J%i

-_—
E—-'_.

""“]I IT" 1'1-'11.': hﬂﬂ'l"l 111';.1';;1'"1"!:4"&!! '-l"‘--’l"linf "ﬂ1]'-l"!l'l'ti'ﬂ':l'll"‘

arrangement. ™ PolyGram and Wamer apparently agreed to share the 3T3 advertising costs
incurred during the moratorium period and “when payiment is possible, free-riding 1s not a
problem because the ‘nds’ 15 not free.” Chicazo Pro. Sporrs, 961 F.2d at 675,

Finally, there appear to be less testrictive alternatives for the free niding concern.
According to Poly(iram’s expert witness, the danger that advertising for 373 may have benefitted
the older Threc Tenors albums srosc proincipatly hecause 3 T3 was not sufficiently different from
3T1 and 312, PolyGram could have made 3T3 more distinet through a more dishioe! repertoire
ar hy ather means.

The motion for summary decision is DENIED. Counsei shall confer and file by

February 28, 2002, any additional stipulated matenial facls us Lo which there 1s no dispute.




