Public Version
FTC Docket No. 9293

UNITED STATES OF AMERICA
DE
BEFORE FEDERAL TRADE COMMISSIC @*}“‘gm
. : _




INTRODUCTION ..o st smar sssmaras sevamsse st ssasdn 4 sssnessr sb 8 shanar s ardisbsbasshsssssansatancrses 1
ARGUNMENT ...t rra e s s me e e 42 s e s e e oo o b ot AL b L oo e bbb bL L LR Lot i st bmmmLLe s ;

1. The Muratorium Agreernent Should Be Condemned On the Basis of an
Abbreviated Rule of Beason Analysis ..o 23

[ - L4 ~ | - u el m— ¥ m—ar A —i A - -

JF

1
Bt L — Lt i L R T i W Sl TRl ﬁ
e L = 17 2

”Il' L
4

C. A Plansible Efficicncy Bencfit Is Not a Sufficient Defense .vveeeeeenes 12

II. The Moratorium Was Not Necessary for the Effective Marketing of 3T3 ... 16

T L amrirac e f e -k U T T, ——k. 1@ Tt




TABLE OF AUTHORITIES

FEDERAL CASES

Arizona v. Maricopa Coupty Med, Soe 'y,
A5T TR, B3 (IO e b e s e e e e e 12

P TOhant Travm F"........J'.ni rj;_

Bhoan v NME iterf, T
G20 F2d 1404 (Fth CIr 19T} oot s sr st s s 5

Blackhurn v. Sweeney,

186 F.3d 781 (Tth Cir 1997) e v e 10

Broadeast Music, Inc. v £85,
FAL LIS L ELO7D) ottt reee et vest s sv s s e san e sna s arar e er s e es e at et sres st sms et passing

Califormnia Dental Association v. FTC.
e R R T ) L pssim

Capital Imacine dssaciate v. Mohowk Valley Medical dssociate, .
L T R T T | 3 TR ermrern— 3

Catalano, Ine. v, Tareet Sales e,
A4G LLE. A3 [L1IB0Y e s e s rimir e see e e e e e e e s e e nenm e e e e e e aenae b bae et 26

Chicago Profi Snorts Lid. Partnership v. National Basketball Ass'n
961 F.2d 667 (Tth Cir. 1992} oo oo e e passim

Coca Cola Bowrline Co_of the Soutinvest,
TIB FUTLC B2 {1994} e e e st ettt oo ms b in e se e e 9

T o N




Engine Specialties, inc. v. Bombardier, Ltd, ~

605 F.2d 1 (ISt CIr 1979 oot ettt s ea s et e e 28

Fashion Orimuotors' Gigld of America v. FIC,
F12 L&, BB {1041 oiiiiiissrriessieeescimntneiehbbis e sa bt e b0 s s srsmme e e s mnnessnsnnnen enssnneessnsnnnncnnbnrs 19

FIC v Peseh-Nur Packaging Co.

I FEyy

FTC v_Indiona Federation of Derfists

TR L i L S 3,78
FTC v Marton Salt Ca_,
T I T T OO PO U E S OPRO 30
STy, Ruberoid C.

X

Iﬁ*n{?mf ff?.ﬁ.ﬂ‘.r-rwm#.c Fotrr v National Triek Faorionm 4 ernstotom

744 F.2d 592 (7th G 1984) woooeoeoeeeeeeeeeeeeeeeeeeeoeeeeeeeeeoe oo 6, 14, 23, 28-29

{reneral Motors Corp. and Tovata Motors Corp,.
B B o L O TR 29

Gillette Co. v. Wilkinson Sword, Inc.,
1992 U.8.Dist. LEXIS 1265 {(SDN.Y R SRS TSRS -

Hich Technoloey Careers v San Jose Mercury News,
QGG F.2d 987 (Fth Cir, 1993 oo e cme s ae s e e 23

Law v National Collegiate Athletic Asgociafion.
134 F3d TOTO (TR C1n, TH9EY ettt s s e e 10

Lowise Cooe-Cola Bottfing Ca. v. Pensi-Cola Metropalitan Bottline Co.
S FLSURD 2d B0 {10000 v e saeen e ee e e e annenenneen 19

YR En Pl S ;
TU BT A0 539 LI9BEY .. cee et s e s b s e eneennsenensn e seaa se o e va e en ressseassanenas 7

ANution igie Athletic Ass'n v, Boovrd of Revents
R LT, B T1DBA) i vierrrerrerrerreinisiisitterre e s erms s oe reseenneseeese saesamenasnsmssesssessaassanssn passim



Mational Sooiety of Professional Engineers v. United States,

Polk Brothers v. Forest City Enterprises, Ine.,
TTO F.2d 185 (THh T, 1983 oivierremreeiirmssrossrorsnrs bt atstsess etnnssnnssnnssasssssnessnes snnssnes 22 28

818 F.2d 266 (2d Cir. 1987} cemeveen.e. e et e et et e et et e ot et et 18
Rothery Storage & Van Co, v. Atlas Van Lines, inc..
792 F.2d 210ADIC. L TIBE) oo ceeeeee e seeesee e semsseesseeess s e se e se s ss e s e 15, 28

SEF ndus. e
Sy - gt

_

126 FTUC. 415 [1998) ot sraree s seees e se e sesssesasees 21,723,325

Cinited States v Andreas,
210 F32 043 (Tth CIE 2000) <ottt e eeeeeearasarasarasersimssimams e srmant e men e ermnnren i 12

United Stares v, Brawn University,

rniq i-.-.. R R,

United States v. Microsoft Corp..

1998-2 Trade Cas. {CCH) 72 (DLDLC. 1998} oovi e es e eess e e e sesesnsnenens 23
{nited States v. Visa U S.A., Inc.,
163 F UpD. 2 3 (R D LY, 2000 e iee e e reeeeesmeeeeeeeeesesesbaeesassens et s aessaes ones 9

Wilmington Chemical Cors.,

SO T M DRl A AT Y




8. Calidns, California Dental Association: Not A Quick Look But Not the Full
Monty, 67 ANTITRUST L.J. 495 (2000] ...ovccoiivsvisnonsisriesiesssssssssessnerarersrsrsssras srerms id, 15-16



INTRODUCTION

Initially, Respondents arpued that the Three Tenors moratorium agreetnent never existed.!
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competitor, to [ix prices and to forgo advertizing for certain andio and video products? Initially,
Respondents averred that the moratorium was necessary for the formation of the
PolyGram/Warner collaboration.” Now Respondents have, by stipulation, abandoned this
defense.” Initially, Respondents elaimed that the moratorium was necessary for the efficient
aperation of the joint venture.” Yet, Respondenis have effectively forfeited this eontention by

offering no supporting evidence
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to proving that the moratoriam was necessary for the eifective marketing of 313. Yet this is the
sum total of Respondents’ supporting evidence.
Respondents’ second efiiciency argument is that the moratorium remedies a free-riding

problem: perhaps, absent the moratorium, consumers brought to the store by advertising for 3T3

ingtead nurchasge 311 ar 3T2, It s g “faet of life” that & consumer is not oblirated to

000 0z ‘b
this prerogative in many different markets. CPF Y] 312-317. As a result, free riding is so
pervagive that the free-riding defense also has the potential 10 sweep aside all abbreviated review

of horizontal restraints.
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abbreviated antitrust analysis altogether. Efficient enforcement of the antitrust laws would be

needlessly undermined.



Respondents state that they “are aware of no rile of reason case in which a restraint was
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Respondents have chosen to ignore these cases. Respondents’ etfort to find in other
decisions & repudiation of abbreviated analysis Is not persuasive, In €04, the Supreme Court
explicitly endorsed the use of the abbreviated rule of reason in cases where “an observer with

even a rudimentary understanding of economics could conclude that the arrangement in question




link between the unavailability of x-rays and an increase in the price of dental treatment:




Of course, there ate antitrust cases in which corts have required proof of market power
or evidence of actual anticompetitive effects: these are cases decided under the full rule of
reason. £ g, Unifed States v. Visa US A, Inc., 163 F. Supp, 2d 322 (8.D.N.Y. 2001). To

require a similar showing where a restraint is anticompetitive on its face would be equivalent to
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effect on price, cutput, or quality, it would no longer be abbreviated . . . . This is because proof of

actual adverse effects generally will require the elaborate, threshold industry analysis than an
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B. ¢ Three Tenors Moratoriem Is Presumptively Anticompetitive

Complaint Counsel’s Post-Trial Memorandum (al pp. 24-35) explains that antitrust casc

law, econemic theory, empirical research, and the trial record all support findings that:




“two among thousands of compact dises”™ as “comparably obvious™ is “absurd ™ Id This is
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relevant queston is whether the restraints employed by PolyGramn and Warner — an agreement
nedt to discount and an agreement not to advertise — fall within a category of restraints that is
likely to be anticompetitive absent an efficiency justification. Plainly, the answer to this question
is yes; these are considered to be among the most sericus and permicicus restraints that
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Respondents’ contention that courts lack experience with restraints similar to those
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277 F.3d 499 {4th Cir. 2002), upon which Respondents rely. The Court of Appeals determined
that an agreement among airiines defining the size of the template placed adjacent to x-ray
machines at airporl Jugpage checkpoints did nol have obviously anticompetitive effects. Courts
have no prior antitrust expenience with such agreements; theres is no economic literature that
addresses such apreernents; the relationship between the templates and the price of air

transportation s not obvicus; and it was ezsential that the airlines collectively reach some
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contention that plausibility alone is sufficient, if accepted, would eviscerate abbreviated rule of

reason analysis. The argument also Is plainly contrary to the case law.
Respondents” arputnent would return antitrust analysis to the days of the strict per se/rule
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As detailed in Complaint Counsel’s Post-Trial Memorandum, there is no evidence of

actual or Jikely consumer confision in selecting among the various Three Tenots recordings.
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consutners with additional and clearer information (e.g., through distinetive packaging and

effective advertising}. CPF Y 351-355. Price fixing and restrictions on truthful, non-deceptive
advertisipg are not a necessary or legitimate remedy, especially when selling ordinary

commercial praducts. CD4, 526 1.8, at 773 & n 10,

Similarly, there is no evidence that music retailers (what Respondents refer te as “the
trade™) were confused by the availability of multiple Three Tenors products, or were incapable ol

simullaneously marketing 3T1, 3T2, and 373 in a non-confusing manner. If it were important to



11447 Given this less restrictive alternative, PolyGram and Warner are not permitted to act in

o

Americav, F.T.C, 312 1.5, 668 (1941).

Most implausible of all is the claim that concerted action was required in order to ensure
that Warner’s operating company in the United States would “focus™ appropriate resourcas upon

3T3. First, PolyGram’s U.S. operating company was not invelved in marketing or distributing
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PolyGram free to market 1n the United States would not nave diverted any resources from

the marketing of 3T3. Second, the suggestion that Wamer’s U.S. operating company lacked
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and a second fimm agreed to limit ils aclivity to the distribution of bearings. The Commission
explained that this market division agreement would not be justifisd by the claim that each firm

is new able “to concentrate on the specialized production at which it is most eflicient.” SKF, 94
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diverted sales would go to Warner {3T2) and only halt to competitor Polylram (3T1}, 2nd given
that in 1998 PolyGram was compensating Warner for the advertising expenditures. CPRF 1

91.%

Respondents answer by citing the following testimony: The volume of 313 sales during
the moratorium period will influenca the venturers’ judgment as to how much advertising should

be funded following the moratorium period; if 3T3 is very successful during August, September,
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line product stocking, and extensive inventories . . .. |Thus these services were hot susceptible
to free riding. ™).

These cases reject a free-riding defense when compensation Is pessible, and Respondents’

atempts to distinguish these precedents are not persvasive. Respondents point ont that
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lcad to increased total output. CPRF ] 139-142. On this issue, Dr. Stockum s undoubtadly

. Erl:_"f.]ﬁ N ,

years ago. To the extent that the moratorium leads to higher market prices and greater profits
(without a lepitimate efficiency), this may make it more attractive for PolyGram and Wamer to
infroduce new products. Bat this is simply a by-product of cartelization, and not a valid

efficiency defense. See Catalano, Inc. v. Target Sales, Inc., 446 US. 643, 649 (1980):

1
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Y. The Moratoriom Yas Not Necessary to Proteet Confidential Information

Respondents claim that the moratorium helped assure that neither PolyGram nor Warncr
would free ride on the “confidential marketing plans developed by the joint veniure partners for
the new albumn.” Respondents’ Post-Trial Brief at 45-46. This argument is pretextual and

entirely without merit.

Ne wilness, and no document, suggests that the moratoriumn was intended to protect
against the misuse of confidential marketing plans. This is the attorneys’ post hoe rationalization
for the moratorium agreement, and is therefore not a valid defense. See Complaint Counsel’s

Post-Trial Memorandum at 44.

There is no evidence that PolyGram and Warner exchanged confidential marketing
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individuals responsible for marketing 3T1 {for PolyGram) and 3T2 (for Warnar) did not have
access o competitively-sensitive information regarding 3T73.%
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The analogy between the present case and Palmer v. RRG, 498 U.S. 46 {(1990), is
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similar to the 3T3 project — in which Respondents have both an incentive and an opportunity to
fix prices and restrict advertising for competing products. CPF 9% 371-374. An order will deter

Resgpnicnts ﬁw gareeine in the furere to a moratorium on competitive activity.

PolyGram and its horizontal competitor, Warner, agreed to {ix prices and ban advertising

for certain audio and video products featuring the Three Tenors. Because the moratoriun
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