


characterization of “food service glassware” as a distinct product line.

3. Respondent Newell Rubbermaid is a corporation organized

and exjsting npyler the laws of the State of DeJaware withjtsprincinalnlacenf
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business at 29 East Stephenson Street, Freeport, Illinois 61032. Anchor is an



5. Libbey is, and at all times relevant herein has been,
engaged in commerce as “commerce’ is defined in Section 1 of the Clayton act,
as amended, 15 U.S.C. § 12, and is a corporation whose business is in or affects
commerce as “commerce” is defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 44.

ANSWER: Libbey admits the allegations in Paragraph 5.

6. Newell Rubbermaid is, and at all times relevant herein has
been, engaged in commerce as “commerce” is defined in Section 1 of the Clayton
Act, as amended, 15 U.S.C. § 12, and is a corporation whose business is in or
affects commerce as “commerce” is defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 44.

ANSWER: Based on information and belief, Libbey admits the
allegations in Paragraph 6.

7. Pursuant to a Stock Purchase Agreement dated June 17,
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Rubbermaid (the “acquisition”).
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8. On December 18, 2001, the Commission authorized the
commencement of an action under Section 13(b) of the FTC Act to seek a
preliminary injunction barring the acquisition during the pendency of
administrative proceedings. Thereafter, on January 14, 2002, the FTC
commenced such an action in the United States District Court for the District of
Columbia, and on April 22, 2002, the district court granted the FTC’s motion for
a preliminary injunction pending the completion of administrative adjudication.

ANSWER: Based on information and belief, Libbey admits the
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the Commissjon voted to seek authorize the commencement of an action under

Section 13(b) of the FTC Act was the acquisition contemplated by the Original
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Agreement.



ANSWER: Libbey admits that on January 21, 2002 it amended

the Original Agreement in response to the Commission’s vote to challenge the
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Hocking from Newell Rubbermaid pursuant to Amended Agreement, which
superseded the Original Agreement. Libbey admits that the Amended Agreement
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ANSWER: Libbey admits that after the district court granted
the Commission’s motion for a preliminary injunction, respondents told the court
Libbey would not solicit certain Anchor Hocking employees. Based on
information and belief, Libbey admits that Newell Rubbermaid and a third party
modified the price term under a supply agreement for RCP.

12. The amended merger agreement and the changes described

in Paragraph 11 do not materially change the acquisition or its likely effect on

competition.

Paragraph 12. Moreover, Libbey states that pursuant to the Original Agreement,
Libbey proposed to acquire from Newell Rubbermaid its Anchor Hocking

division, including its food service, retail and industrial glassware businesses.
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14. The relevant geographic are in which to assess the effects

of the acquisition and amended merger agreement is the United States.

ANSWFR: T jhhev g dmﬁijsz at | t ge ir ateain

which to assess the effects of the Amended Agreement is the United States and

n - B s - - - .« - -e - . . o~

' a
r
|

§ o o PR ————

a‘x; - =

y i

4 -

: y.___________________
1




including the characterization of “food service glassware” as a distinct product
line.

17.  Anchor is the third largest maker and seller of food service
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ANSWER: Libbey admits that Anchor Hocking makes and sells
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service glassware market, would result in a highly concentrated market, would

eliminate the existing substantial competition between Libbey and Anchor, would
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reduce competition and tend to create a monopoly in the market for food service
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ANSWER: Libbey denies each and every allegation of
Paragraph 19 and states that the Original Agreement has been superseded and
rendered null by the Amended Agreement.

20. The amended merger agreement, if consummated, would
impair the competitive viability of Newell Rubbermaid as a competitor in the sale
of food service glassware in the United States, and would reduce competition in
the food service glassware market.

ANSWER: Libbey denies each and every allegation of

Paragraph 20.




f. they may allow Libbey to exercise market power in the
relevant market either unilaterally or in coordination with
others.

ANSWER: Libbey denies each and every allegation of

Paragraph 21.

22. Entry into the relevant product market would not be timely,
likely, or sufficient in its magnitude, character, and scope to deter or counteract
anticompetitive effects of the acquisition and the amended merger agreement.

ANSWER: Libbey denies each and every allegation of
Paragraph 22, and states that entry into the United States for the sale of glassware

to all customers including food service distributors and end-users would not only
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to deter and counteract the any alleged anticompetitive effects of the acquisition.
Further, Libbey states that the Original Agreement has been superseded by the

Amended Agreement and therefore there is no basis to assess the effects of the
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Act, 15 U.S.C. § 18, and Section 5 of the Federal Trade Commission Act, 15

U.S.C. § 45.
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superseded by the Amended Agreement and therefore there is no basis to assess
the effects of the Original Agreement pursuant to the Clayton Act or the FTC Act.
COUNT II - ILLEGAL ACQUISITION AGREEMENT

25.  The allegations contained in Paragraphs 1-22 are repeated
and realleged as though fully set forth here.

ANSWER: Libbey repeats its responses to the allegations
contained in Paragraphs 1-22 and realleges them as though fully set forth here.

26. Libbey and Newell Rubbermaid, through the Stock
Purchase Agreement described in Paragraph 7, have engaged in unfair methods of
competition in or affecting commerce in violation of Section 5 of the Federal
Trade Commission Act, 15 U.S.C. § 45.

ANSWER: Libbey denies each and every allegation of
Paragraph 26. Further, Libbey states that the Original Agreement has been
superseded by the Amended Agreement and therefore there is no basis to assess
the effects of the Original Agreement pursuant to the Clayton Act or the FTC Act.

COUNT III - ILLEGAL ACQUISITION AGREEMENT
AMENDED MERGER AGREEMENT

27. The allegations contained in Paragraphs 1-22 are repeated



ANSWER: Libbey repeats its responses to the allegations
contained in Paragraphs 1-22 and realleges them as though fully set forth here.
28.  The effect of the amended merger agreement may be

substantially to lessen competition or tend ta create a mananoly in vinlation of

Section 7 of the Clayton Act, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, 15 U.S.C. § 45.

ANSWER: Libbey denies each and every allegation of
Paragraph 28.

COUNT 1V - ILLEGAL ACQUISITION AGREEMENT
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55 The allegations contained in Paragraphs 1-22 are repeated

and realleged as though fully set forth here.
ANSWER: Libbey repeats its responses to the allegations
contained in Paragraphs 1-22 and realleges them as though fully set forth here.

30. Libbey and Newell Rubbermaid, through the merger

quﬁsmpni gpcnﬂ't\:ﬂ !2 Ezra EEQE ::ﬁd thn ahanana ‘Lﬁ“‘i!iijlt|l lﬁ
1

Paragraph 11, have engaged in unfair methods of competition in or affecting
commerce in violation of Section 5 of the Federal Trade Commission Act, 15
U.S.C. § 45.

ANSWER: Libbey denies each and every allegation of

Paragraph 30.






WHEREFORE, Libbey prays for judgment as follows:

1. That the Complaint be dismissed with prejudice;

2. That judgment be entered in favor of Libbey and against Plaintiff
on each and every claim set forth in the Complaint; and

3. For such other and further relief as is just and proper.
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Dated: v 29 _20N? A M 2 WATKINGC .

_—

Iames V. Keamey
Bruce J. Prager

E. Marcellus Williamson
Steven H. Schulman
Geoffrey A. Manne
Matthew R. VanderGoot
Stephen J. Spiegelhalter

555 Eleventh Street, N.W.
Suite 1000

Washington, DC 20004
(202) 637-2200

Richard C. Weisberg
512 Prescott Road
Merion, PA 19066
Tel: (610) 664-9405

Attorneys for Respondent
Libbey Inc.

By .slj/‘%%

€éven H. Schulman




