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PATRICK O'TOOLE
United States Attorney

Assstant United States Attorney

880 Front Street

Room 6293

San Diego, CA 92101-8893
(619) 557-5610

Attorneys for Plaintiff

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

i
Rantiff, 3

g Civil Action No.:

V.
MICRO STAR SOFTWARE, INC., and g
STEPHEN BENEDICT, g
Defendants. g
)
CONSENT DECREE

WHEREAS, Faintiff, the United States of America, has commenced this action by filing the
Complant herein; Defendants have waived service of the Summons and Complaint; the parties have
been represented by the attorneys whose names appear hereafter; and the parties have agreed to the
Settlement of this action upon the following terms and conditions, without adjudication of any issue of

fact or law;
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NOW, THEREFORE, upon gtipulation of Plantiff and Defendants, it is hereby ORDERED,
ADJUDGED AND DECREED asfollows:

1. This Court hasjurisdiction of the subject matter and of the parties.

2. The Complaint states a clam upon which reief may be granted againg the Defendants under
Sections 5(a), 5(m)(1)(A), 13(b), 16(a) and 19 of the Federd Trade Commission Act ("FTC Act"), 15
U.S.C. 88 45(a), 45(m)(1)(A), 53(b), 56(a) and 57b.

3. Entry of thisorder isin the public interest.

DEFINITIONS

IT ISORDERED THAT:
4. “Continuity Program” shal mean any plan, arrangement, or system pursuant to which a

consumer receives periodic shipments of products or the provision of services without prior notification
by the sdler before each shipment or service period, regardiess of any trid or gpprova period dlowing
the consumer to return or be reimbursed for the product or service.

5. “Trid Converson Offer” shdl mean any offer by the Defendants to provide atrid period of
products or services to consumers where, as a result of accepting the tria period of products or

Sservices, consumers are enrolled in a Continuity Program, or are otherwise subsequently required to

contact the Defendants to avoid receiving additiona products or services and incurring any financid
obligation for such additiond products or services.
CIVIL PENALTY

IT ISFURTHER ORDERED THAT:
blbf pro7842 an escrowvumerthe * (20) TjT* (21) whic8 a
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B.

In the event of any default in payment, which default continues for ten days beyond the
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. at least one reasonable means consumers may effectively use to prevent the
shipment of additiona products, the provison of additiona services, or any
financid obligation for additiona products or services.

Misrepresenting any materia term or condition of any Tria Converson Offer.

Sdling or digtributing or causing to be sold or distributed products or services by means

of a Continuity Program without first obtaining the consent of consumersto participate

in a Continuity Program before any shipment of products or provison of sarvicesis
made. Prior to obtaining consumers consent, Defendants shall disclose clearly and
congpicuoudy in dl promotional materids and solicitations, al materid termsand
conditions of the Continuity Program, including, but not limited to:

I. the fact that periodic shipments of products or the periodic provison or the
continuation of services will occur without further action by consumers;

i. adescription of each good or the type of good to be included in each shipment
or adescription of the services that will be performed or continued,

. the approximate interva between each shipment or service period,

V. the cost or range of cogts for each shipment or service period, including
whether consumers must pay for shipping and handling;

V. adescription of the billing procedure to be employed for each shipment or
period of service,

Vi. the minimum number of purchases or minimum service period required, if any;

Vil. al materia terms and conditions of a guarantee, refund or return policy if any
representation is made about such apalicy, or, if the Defendants have a policy
of not making refunds or accepting returns, a statement that thisisthe
Defendants policy; and

viii.  adescription of the terms, conditions, and procedures under which consumers
may cancel further shipments or discontinue a service.

Shipping merchandise to consumers without obtaining their prior express consant to

receive products, as required by Section (a) of the Unordered Merchandise Statute, 39
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10. Defendants, their successors and assigns, and their officers, agents, servants, employees

and atorneys, and al personsin active concert or participation with any one or more of them who

receive actua notice of this Consent Decree by persond service or otherwise, are hereby enjoined

from ever violating, directly or through any corporation, subsidiary, divison or other device, any
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Books, records and accounts that, in reasonable detail, accurately and fairly reflect the
cost of products or services sold, revenues generated, and the disbursement of such
revenues,

Records containing the names, addresses, phone numbers, dollar amounts paid,

quantity of products or services purchased, and description of products or services

purchased, for dl consumers to whom such business has sold, invoiced or shipped any
products or services,

Records that reflect, for every consumer complaint or refund request, whether received

directly or indirectly or through any third party:

I. the consumer's name, address, telephone number and the dollar amount paid by
the consumer;

i. the written complaint or refund request, if any, and the date of the complaint or
refund request;

. the basis of the complaint, including the name of any sdlesperson complained
againg, and the nature and result of any investigation conducted concerning any
complaint;

V. each response and the date of the response;

V. any find resolution and the date of the resolution; and

Vi. in the event of adenid of arefund request, the reason for the denid; and

Records accuratdly reflecting: the name, address, and telephone number of each person

employed in any capacity by the Defendants, including as an independent contractor;

that person'sjob title or position; the date upon which the person commenced work;
and the date and reason for the person's termination, if applicable. The Defendants
ghdl retain such records for any terminated employee for a period of two (2) years
following the date of termination.

DISTRIBUTION OF ORDER AND RULES

IT ISFURTHER ORDERED THAT:
13. For a period of three (3) years from the date of entry of this Order, Defendants shall:
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Provide a copy of this Order, the Telemarketing Sales Rule, the Statement of Basis and
Purpose for the Telemarketing Sdes Rule, the Unordered Merchandise Statute, and the
Negative Option Rule to, and obtain a sgned and dated acknowledgment of receipt of
same from, each officer or director, each individua serving in a management capacity,
al personnd involved in responding to consumer complaints or inquiries, and dl sdes
personndl, whether designated as employees, consultants, independent contractors or
otherwise, immediately upon employing or retaining any such persons, for any business
where (1) any Defendant is the mgjority owner of the business or directly or indirectly
manages or controls the business, and where (2) the businessis engaged in
telemarketing, any other business activities involving Continuity Programs, Trid
Conversion Offers, or prenctification negative option plans covered by the Negative
Option Rule, or assigting others engaged in these activities, and
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Defendant’ s duties and responghilities in connection with the business or
employment; and

Any proposed change in the structure of the corporate Defendant or any
proposed change in the structure of any business entity owned or controlled by
the individua Defendant, such as creation, incorporation, dissolution,
assgnment, sale, merger, creation, dissolution of subsidiaries, proposed filing of
abankruptcy petition, or change in the corporate name or address, or any other
change that may affect compliance obligations arising out of this Order, thirty
(30) days prior to the effective date of any proposed change; provided,
however, that, with respect to any proposed changes about which the
Defendants learn less than thirty (30) days prior to the date such actionisto
take place, the Defendants shall notify the Commission as soon asis practicable
after learning of such proposed change;

One hundred eighty (180) days after the date of entry of this Order, the Defendants,

their successors and assigns, shdl provide awritten report to the FTC, sworn to under

pendty of perjury, setting forth in detail the manner and form in which the Defendants

have complied and are complying with this Order. Thisreport shal include but not be

limited to

Defendants' then current address and telephone number;

Theindividua Defendant’ s then current employment, business addresses and
telephone numbers, a description of the business activities of each such
employer, and theindividua Defendant’ stitle and responsibilities for each
employer;

Copies of al sdes scripts, training materids, advertisements, packaging, or
other marketing materias utilized,

A copy of each acknowledgment of receipt of this Order obtained by the
Defendants pursuant to Paragraph 13; and
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V. A gatement describing the manner in which the Defendants have complied and
are complying with the provisons of this Order;

C. Upon written request by a representative of the Commission, the Defendants, their
successors and assigns, shdl submit additiona written reports (under oath, if requested)
and produce documents on fifteen (15) days notice with respect to any conduct
subject to this Order;

D. For the purposes of this Order, the Defendants, their successors and assigns, shall,
unless otherwise directed by the Commission’s authorized representatives, mail all
written notifications to the Commission to: Associate Director, Division of
Enforcement, Bureau of Consumer Protection, 600 Pennsylvania Ave,, N.W.,
Washington, D.C. 20580 (or by hand ddlivery to Fourth Floor, 601 Pennsylvania Ave,,
N.W., Washington, D.C. 20004), Re: U.S. v. Micro Star Software, Inc., et d.;

E For the purposes of this Paragraph, "employment™ includes the performance of services
as an employee, consultant, or independent contractor; and "employers’ include any
individud or entity for whom the individual Defendant performs servicesasan
employee, consultant, or independent contractor;

F. For purposes of the compliance reporting required by this Paragraph, the Commission
is authorized to communicate directly with the Defendants' attorney of record.

TAXPAYER IDENTIFICATION NUMBER
15. Defendants are hereby required, in accordance with 31 U.S.C. § 7701, to furnish to the
Federd Trade Commission their taxpayer identifying numbers (employer identification numbers), which

shal be used for purposes of collecting and reporting on any ddinquent amount arising out of
Defendants relationship with the government.
RETENTION OF JURISDICTION
16. This Court shdl retain jurisdiction of this matter for the purposes of enabling any of the

parties to this Consent Decree to gpply to the Court at any time for such further orders or directives as
may be necessary or appropriate for the interpretation or modification of this Consent Decreg, for the
enforcement of compliance therewith, or for the punishment of violations thereof.
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JUDGMENT IS THEREFORE ENTERED in favor of Plantiff and againgt Defendants,
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ELAINE D. KOLISH
Asociate Director

Divison of Enforcement

Bureau of Consumer Protection
Federd Trade Commission

JAMESREILLY DOLAN
Asdstant Director

Divison of Enforcement

Bureau of Consumer Protection
Federd Trade Commission

EDWIN RODRIGUEZ
ROBIN ROSEN SPECTOR
Attorneys

Dividon of Enforcement

Bureau of Consumer Protection
Federd Trade Commission
600 Pennsylvania Ave., NW
Washington, DC 20580

(202) 326-3147

FOR THE DEFENDANTS
MICRO STAR SOFTWARE, INC.

By:

STEPHEN BENEDICT, President
STEPHEN BENEDICT

STEPHEN BENEDICT
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