


Where as Plaintiff, the Federal Trade Commission ("FTC" or "Commission"), having

filed its complaint for a permanent injunction and other relief in this matter, pursuant to Sections

13(b) and 19 of the Federal Trade Commission Act ("FTC Act"), 15 U.S.C. §§ 53(b) and 5Th;

and having moved e.'C parte for a Temporary Restraining Order pursuant to Rule 65 of the Federal

Rules of Civil Procedure on June 12, 2002" and this Court ordering Plaintiff to notify Defendants

ofthe pending action, and after oral argument on this motion on June 13,2002, the parties hereby

stipulate and agree:

1. Plaintiff asserts that there is good cause to believe that Defendants Essex Marketing

Group, Inc., Westbrook Marketing Group, Inc., Westbrook Marketing Associates, LLC,

Manhattan Vending, LLC (hereafter collective!;[ "Westbrook"), Richard J. Guadagno,<0da E,ich_, .._',
-+ -,---'--".' .••~_._. -_. ..,_.,•....~- _., •._.- -

Dano, Rich Guadano and Richard Guadago, ("Guadagno"), Jack G. Schwartz ("Schwartz") and

Henry Sanchez ("Sanchez") have engaged and are likely to engage in acts and practices that

.... ·n.=;; =>....=.~ -, .,,.,.. ' _.,. "._.. = ... - '.,._- ..- --- o.;.",~,_, .,_.'. __"'-'. ~,.;_.-..."""....~ ----... ,' --- _._.. ._. -- _ ~_. ...... ._~. _-

violate SectIOn 5(a) of the FTC Act, 15 U.S.C. § 45(a), and the Federal Trade Commission Trade '

Regulation Rule entitled "Disclosure Requirements and Prohibitions Concerning Franchising and

Business Opportunity Ventures" (the ''Franchise Rule"), 16 C.F.R. Part 436, and that the

Commission is therefore likely to prevail on the merits of this action. Defendants deny these

assertions. '

2. Plaintiff asserts that there is good cause to believe that the evidence set forth in support of

Plaintiff's Motion for a Temporary Restraining Order, Preliminary Injunction, and Other

Equitable Relief, and in the accompanying declarations and exhibits, shows that the Defendants

have engaged in a concerted course of illegal activity in their dealings with consumers nationwide

in connection with the advertising, promotion, offering, sale or servicing ofvending machine
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4. "Defendants" mean Defendants Essex Marketing Group, Inc., Westbrook

Marketing Group, Inc., Westbrook Marketing Associates, LLC, Manhattan Vending, LLC,

Richard J. Guadagno, a/k/a Rich Dano, Rich Guadano and Richard Guadago, and Remy

Sanchez, any officer, director, employee, or agent, and each of them, and their successors,

assigns, officers, agents, servants, employees, attorneys, and all persons or entities directly or

indirectly under their control or under common control with them, and all other persons or

entities in active concert or participation with them who receive actual notice of this



8. "Person" means a natural person, an organization or other legal entity, including a

corporation, partnership, sole proprietorship, limited liability company, association, cooperative,

or any other group or combination acting as an entity.

I. PROIDBITED BUSINESS ACTIVITIES

IT IS THEREFORE ORDERED that, in connection with the advertising, promoting,

offering for sale, or sale of any business





by, or under common control with, any Defendant, including but not limited to, any assets held

by, for, or under the name of the Defendants at any bank or savings and loan institution, or with

any broker-dealer, escrow agent, title company, commodity trading company, precious metal

dealer, or other financial institution or depository ofany kind, including but not limited to,

Washington Mutual (formerly Dime Savings Bank) accounts # 3390423303, # 3390508434,

4390008300 and # 3390508764, and Fleet Bank # 941998581;

B. Opening or causing to be opened any safe deposit boxes titled in the name of any

Defendant, or subject to access by any Defendant;

C. Incurring charges or cash advances on any credit card issued in the name, singly or

jointly,.ofartyDefendant, .

D. Obtaining a personal or secured loan;

E. Incurring liens or other encumbrances on real property, personal property or other

assets in the narne,smgly ofjohitfy, ofthe Defe;:;a';illts; and

F. Notwithstanding the foregoing:

1. Assets affected by this Section shall be limited to all of the assets of the

Business Defendants and Individual Defendants existing as of 4 p.m., June

13, 2002, including assets that are derived from or traceable to assets

existing as of4 p.m., June 13, 2002.

2. The Individual Defendants may each pay customary and ordinary living

expenses not to exceed $1,000, with the exception ofrent, mortgage, or

condominium or cooperative maintenance fees which may exceed such

amount. Any payment, expense, transfer, or disbursement exceeding
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conversations, tape any conversation between said purchaser and

Defendant :rvrv seeking to confirm that the purchaser received a basic

disclosure statement and the date on which it was received, and that the

purchaser confirms that no earnings claims were made orally or in writing

to purchaser by:tvfV or representative of:tvfV. Defendants shall retain an

unedited version of the tape and allow the FTC to listen to the tape before

any transaction becomes final. Ifa purchaser indicates either that a basic

disclosure document was not received or that any earnings claim without

proper disclosures was made, purchaser shall receive the

.._._.....__.. __::.Qisclqs.l1!"i::/fug]J..t-to Gan~~L~tatement", substantially in theJorm attached _





3. The identification of any safe deposit hox that is either titled in tile name,

individually or jointly, of the Defendants, or otherwise subject to access by

any Defendant; and

D. Upon the request of the Commission, promptly provide the Commission with

copies of all records or other documentation pertaining to such account or asset, including but not

limited to originals or copies of account applications, account statements, signature cards,

checks, drafts, deposit tickets, transfers to and from the accounts, all other debit and credit

instruments or slips, currency transaction reports, 1099 forms, and safe deposit box logs. Any

such financial institution, account custodian, or oilier aforementioned entity shall arrange for

or custodian may charge a reasonable fee not to exceed ten cents (10¢) per page copied; andcopiedC2(1099)Tj
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C. Hold and retain all transferred documents and assets and prevent any transfer,

disposition, or dissipation whatsoever of any such assets or funds; and

D. Provide counsel for the Commission with access to records and documents of the

Defendants held



VII. ACCESS TO DEFEND.'-\.1'lTS' BUSINESS PREMISES

IT IS FURTHER ORDERED that Defendants shall allow the Commission's

representatives access to Defendants' business premises upon 24 hours written notice and

written consent of counsel for Defendants, which shall not be unreasonably withheld, including

but not
butcounstited0 0 11.6.-9



inspected, inventoried, and copied, so long as all such documents are returned in the same

condition as when they were taken, and returned to the offices from which they were taken within

five (5) business days of completing said inventory and copying. In no event shallshall053 0 Td
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Provided. fzmher. that any deposition taken pursuant to this Subparagraph is in addition

to, and not subject to, the presumptive limits on depositions set forth in Fed. R. Civ. P.

30(a)(2)(A).

B. Pursuant to Fed. R. Civ. P. 34(b), Defendants shall produce all documents

requested by the Commission within two (2) days ofservice of such request, with production of

documents made to the name and address listed in Paragraph XV, or to such other person or

place as counsel for the Commission may direct in writing.

Provided. that, in the event any ofDefendants' documents have been removed from

Defendants' premises by, and are in the possession of another law enforcement or investigative

agency, the C()EJmission.!I1ay have immediate access to such documents for pUUJoses of. .__ .. ..__._

inspection, indexing, and copying, subject to the agency consenting to access by the Commission.

Provided, fz/rtlter, that this Sub-Paragraph shall extend to parties and non-parties.

IT IS FURTHER ORDERED that the Defendants, by June 26, 2002, shall prepare and

deliver to counsel for the Commission:

A. Completed financial statements on the forms attached to this Order as

Attachments D and E, for themselves individually and for each business entity (whether or not

incorporated) under which they conduct business, or ofwhich they are an officer, and for each

trust ofwhich they are a trustee. The financial statements shall be accurate as of the date of entry

of this Order; and

B. Upon request by Plaintiff, all current accountants' reports; all federal ta,,< returns

filed since January 1, 1999; documents indicating title to real or personal property; other indicia
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of ownership that are now in any of the Defendants' actual or constructive possession; and other

ofDefendants' financial and baul,



appointment books, copies of federal, state or local business or personal income or property ta"'{

returns, and other documents or records of any kind that relate to the business practices or

business or personal finances of the Defendants; and

C. Creating, operating, or exercising any control over any business entity, including

any partnership, limited partnership, joint venture, sole proprietorship or corporation, without

first providing counsel for the Commission with a written statement disclosing: (1) the name of

the business entity; (2) the address and telephone number of the business entity; (3) the names of

the business entity's officers, directors, principals, managers and employees; and (4) a detailed

description ofthe business entity's intended activities.

XII. DISTRIBUTION OF ORDER BY DEFENDANTS ._----_._------_._._-

IT IS FURTHER ORDERED that each Defendant shall immediately provide a copy of

this Order to each affiliate, subsidiary, division, sales entity, successor, assign, officer, director,

from the date of entry of this Order, provide counsel for the Commission with a sworn statement

that each Defendant has complied with this provision of the Order, which statement shall include

the names and addresses of each such person or entity who received a copy ofthe Order. For any

employee or independent contractor who



§ 101 et seq., without five (5) days prior written notice to the Commission.

XIV. CONSUiVlER CREDIT REPORTS

IT IS FURTHER ORDERED that the Commission may obtain, and must keep

confidential, credit reports concerning any Defendant pursuant to Section 604(1) of the Fair

Credit Reporting Act, 15 U.S.C. § 168Ib(1), and that upon written request, any credit reporting

agency from which such reports are requested shall provide them to the Commission.

XV. SERVICE OF PLEADINGS

IT IS FURTHER ORDERED that:

The issuance of a preliminary injunction shall be determined on the pleadings,

._._.....__. declarations, memoranda, and other exhibits filed by the narties and on oral arg\!illent. without

live testimony. Any party who desires to present Jive testimony at the hearing shall file a motion

requesting leave to present Jive testimony, and serve such motion on all opposing parties, not less

""
reasons why an evidentiary hearing is desired and how such hearing would be helpful to the

Court. In addition, the request shall set forth a witness list that shall include the name, address,

and telephone number of any such witness, and either a summary ofthe witness' expected

testimony, or the witness' declaration revealing the substance of such witness' expected

testimony. Provided, that if service is via overnight delivery, the documents shall be delivered so

that they shall be received by all parties at least seventy-two (72) hours prior to the hearing.

Any party opposing a request to present Jive testimony shall file its written opposition,
r.A.Y

-1 'If"and serve such motion on all parties, not less than twenty-four (24) hours prior to August;?,

2002. Any party opposing a request to present live testimony also shall file its \vitness list, and
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~ J~
serve such witness list on all parties, not less than twenty-four (24) hours prior to August ~, 2002.

For purposes ofthis Subparagraph, service shall be by hand, by facsimile transmission, or by

overnight delivery service. Provided, that if service is via overnight delivery, the documentsservi780 1 TE>Tj
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AVIII. ORDER TO SHOW CAUSE RE: PRELIlYIINARYINJUNCTION

DATED:

IT IS FURTHER ORDERED, pursuant to Federal Rule ofCivil Procedure q5(b), that T 1ft

I ~ 9t1'ff~ s} D W'"T#'J0J7 Ij~L!"J vO'\-'Z (j til ~ t.n/];i""lA/;~N.:O IA- Jil. .
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