UNITED STATES OF AMERICA
BEFORE FEDERAIL TRADE COMMISSION
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RAMBLUS INCORPORATED, Docket No. 9302

Over the past two wocks, Complaint Counsel and counsel for Respondent Rambus Inc.

{“Rambus™} have conferred together relating to the scheduling of prehearing events and activities

scheduling-related issues. yet unlortunaicly & few significant arcas of disagreement remain —
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in this case. Among other things, it allows armple time for fact discovery; embodies a logical and
cfficient approach to the sequencing of fuel and cxperl discovery; and places reasomsble limits on
deposition discovery (7 e, twe depositions per side per day, unless otherwise ordered or agreed}.
By this motion, Complaint Counsel thercfore roguests that Your Honor entzr the Proposed
Scheduting Order appended hereto ag Attachment A. Although Rambus continues 1o disagree
with ccrtain aspects of this proposed order — principatlly in relation to the three issues highlighted

ahove —we submit that Rambus’s concerns are not well founded, and that Rambus’s altemative
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Complaint Counsel initiated scheduling discussions with Rambus’s counsel by proposing,
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. the deadline for filing motions for summary decision (from January 3 to January
1G) and responses thereto (from January 27 1o February 5); and

. the deadling for filing pretnal briefs {from February 7 to February 17).
In addition, Complaint Counsel’s revized scheduling proposal extended by several days the
proposed dates for the final prehearing conference (from Febroary 18 to Febroary 21) and the

hearing start date {from Febmary 24 (o Eebruary 26).
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Complaint Coansel, on July 29, also proposed a set of additonal scheduling order provisions (see
Attachment [}). Therzafter, counsel for both parties spoke once more, at which time Rambus’s
Jawyors provided their imput on these “additional provisions™ and ymade further suggestions
regarding the prehearing schedule. One of Rambus’s primary sugeestions was that the deadlines

for identifying fact and expert witnesses and providing expert reports be staggered, such that the




summary decision by three days, from Tannary 10 to Jannary 3, Correspondingly, we have also
extended the deadline for {iling responses to motions for summary decision by thres days, from
Tebruary 3 to February 8. Sceond, responding to concerns raised by Rambus we have deleted
from the “addilional proviziens™ portion of the proposed order a one-sentence paragraph —

paragraph & of the July 31 draft (see Attachment E) — which read, “Expert withesses shall net be

permitted to testify to opinions and conclusions other than these set forth in their expert reports.”
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two depositions per side per day, unless otherwise ordered or agreed. Rambus rcjccted this offer,
insisting (1% that it should be permitted to conduct at least three depositions per day; and {2) that
both fact and expart discovery shouvld continue through the latest possible date, or essentially one

menth prior to the scheduled hearing. Considering that Rambus has rejected Complamt
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order. On the other hand, Rambus proposes to conclude fact discovery morng than & month later —
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Schedule ( Attachment F). That is, under Rambus’s proposed schedule, fact and expert discovery

wonld continue simultaneously through the very end of January 2003, which is less than one



on being overly aggressive,
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weeks between the closc of fact discovery and the hearing start date. In a revised scheduling
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possible moment the deadline for completing fact discovery — also creates incentives for counsel
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December 16 — with the deadline for the final sef of expert reports ( Complaint Counsel’s rebuttal
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The merits of and logic behind Complaint Counscl’s proposed approach to scheduling
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which Rambus is scclang to conduct several relatively short depositions of a miven company’s
employecs on a single day in a single location. As we have acknowledged to Rambus’s counsel,
it may well be in the intergsts of all concerned — Rambus’s coumsel and Complaint Counsdl alike
— to agree to three depositions per day by a single party in such circumstances. Yei such

situations are not likely to arise often, and in our view it would be better to address them on a
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CONCLUSION

For all the above reasons, Complaint Counse! respectinlly requests that Your Honor enter

a prehearing scheduling ovder n the forn reflected in Attachment A to this motion.

Respectlully subrnitted,

S

M. Sean Royall
Geoflrey D. Oliver
Malcolm L. Catt

BUREAU OF COMPETITION
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Washington, D.C. 20550
(202) 326-3663
(202) 326-3496 (facsimile)

'HT I TR TR LT TR T MOT TT e R ST T e TR TE




CERTIFICATE OF SERVICE
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The Honorable James ¥. Timony
Chief Administrative Law Judge
Federal Trade Commission

600 Pennsylvania Ave., N.W,
Washingion., D.C. 20580






UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Watter of
EAMBUS INCORPORATED, Docket N, 9302

a corporation,

[PROPOSED]
SCHEDULING ORDER

It ;s HEREBY ORDERED ihal this matter shall proceed m accordanice with the following

Scheduling Order:
EVENT DATE
Angwer filed 729
Exchange inilial disclosures &6
b (e T O
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Respondent’s Couwnsel provides prelimimary rebuttal witness {ist (cxcluding 11/18
ExXperts)

Last day to file motions to campel regarding pany discovery {except those 11/18
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Final preheanng conference 221

Hearing begins 2126

ADDITIONAL PROVISIONS

I. No more than two depositions per side shall be conducted on any day, unless
otherwise azreed by the parties or ordered by the Administrative Law Judee.
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Additional exhibits may be added after submission of the Gmal hsts only under the following
circamstances:
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fi = Draff pre-hearing schedule
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Subject: Ciraft pre-hearing schedule
Doug;
i AL LT e e oan Lo a s e . C e e e el

B

d
d

— - +

while adding in some additional time. We can discuss later today.
Sean

h. Sean Royall
Deputy Directar, Bureau of Competition
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File responsts W motiots in fimine 212 1/6 (37 |

File fma] 5llpu1at10na of law and fact, final stjpulat ons of 214 178 (37}
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ESaan Raféi; ~ Rovised sched ukirng order - - _ . . Pay

From: Seap Royall

To: dmelamed@wilmer.com; perrysmigmic.com
Data: FI2TI02 2:39PM

Subject: Revised scheduling order

Boug and Steve:

| have attached a revised scheduling order that seeks to accommoda’e various points that you all raised
yesterday, while alse retaining the aspects of our prior draft that we feel sfrongly about. We look ferward
to discussing this with you Monday marming. Also, we will want to take up sometims scon other provisicns
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denositions, exhibits. expertdiscovery. eic.
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Sean

. Sean Royall

Deputy Director, Bureau of Competition
Federal Trade Commission

00 Pennsylvania Avenuc, NW
VWashington, DG 20580

(202) 326-3663

{702) 326-2884 [fax)

sroyallgftc gov

oo Catl, Malcalm; Oliver, Geallray
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! EYENT DATE |
| Deadline o ile anzwear 7514
Exchange initial dhsclosures &t
! Last day for issuing document requests to the pertics 830
] T ast day S seuing ety Inforppgraerips fox ceol for ihgae celated 1o e esiy 73
‘ : for admission} ]
i Exchange preliminary witness lists {excluding expers) 4730 _
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From: Sean Royall

To: drelamed@wimer.com; pemrysmi@mic.com
Date: FI28i02 5:0TPM
Subjact; Scheduling order provisions

The attached incorsorates our last scheduling prepaosal {the one | sent over (he weekend) in the form of
an order including additional provisions of the sort we wouid contemplate baing included in any arder in
our case. We would like to diseuss the additional provisions with yol on our next call.

Thanks.

M. Sean Royall

Deputy Director, Bureau of Gompetition
Federal Trade Gornnnssion

€00 Pennsylvania Avenue, N
Washingtan, DC 20580

(202} 326-3662

{202} 326-2884 (fax)

srovallightc.gov

CC: Catt, Malcolm; Oliver, Geoffray
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SCHEDULING ORDER




1 Sean Rayall - seheduleverb wpd

: Parties exchange Rebuttal Expert Reports and produce or identify documents ur
I other wrilten materials relied upon or considered by the eXpers
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Administrative Law Judge

Lruted:
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From: Sean Royall

To! dimelamed @wilmer.com; perrysm@mte.com

Date: TIATI02 1:15PM

Subjact: Further revision of proposed scheduling order {with attachment)

Stave ord Thaur:

In light of our discussion yesterday, we have gone back and revisaed our proposed schedule and the
"additional provisions™ at the end of the proposed scheduling arder.

As for the schedule itself, we have made changes to accommeodate your preference for staggering the
identification of witnesses (both fact and expert) and the provision of expert reporta. After reviewing the
price sehedules gapraved by Judge Timnony that you idenlified, it appearad to us that two weeks was a
reasonsble aeriod of time for staggeting the deadliinas regarding identifiication of witnesses. With regard
to experts, however, we staggered the deadlimes by 3 wesks - i.e., your expert reports would be due 2
weeks after ours, and our rebuttal expert reports three weeks afier that {the last peried coinciding with the
year-and holidays).
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propesed changes, As for paragraph 1, we did delste the second sentence as you requested. We also
modified the first sentence to follow verbatim the appreach to ¢epositions that was approved by Judge
Tirnony in Infel - i.e., no more than 2 depesitions per side per day.

After discugsing this, we have concluded that it probably would be helaful to Judge Timeny ¥ wea fited
sornething foclsing him on the remaining areas of disagreemeant. We expect that we wil have somelhing
ready to file tamorow marmng. i aftar reviewing thée attachment you have any further thoughts or would
like to discuss the matter, please let us know.

Thanks,
Sean

M. Sean Royall

Deputy Director, Bureau of Campetition
Federal Trade Commissicn

600 Pennsylvania Averue, NYW
Vifashington, OC 20580

(202) 326-3663

(202) 326-2084 {fax)

srovalifftc.gov
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(INITED STATES OF AMERICA
BEFORE FEDERAL TRADE CCOMMISS10N

In the Mattar of

a corporation,

RAMBUS INCOERPORATED,

Diocket Mo, 9302

Scheduling Order:

[PROPOSED]
SCHEDILING ORDER

It is HERCBY ORDERETD that this matter shall proceed in accordance with the following
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Corporation’s 1947 Aanual Report), the renrndvesponse date shall be reasonable and at feast ten

1 (10% days dflt}l' the dule un which t]lf: suhpuana. oF dlswver_f refquest lSSllES o is sen*ed

-—— 411 A oAb [ J—1 1 14 _
“-_,-P‘F.-—




a. materials fully duscribing or identifying the background and cualifications of the
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have many pages which are not bound together, each puge and each back side of each page
conlaining relevant matter wwsk be pumbered CX-1-A through CX-1-Z-1. Tlems thereaiier sre
numbered CX-1-£-2, £-3, £-4, ¢ic., 35 NeCessary.

ORDERYD:

James P. Timony
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i Drated:
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Ta: TS royal@ite gov " <sroyall@iie. gove, TGoNveT@inG QovT <golveTRIG. gov>,
"meattEiic cove™ smeatti@itc. gove>

Date: 72802 10:02/M

Subject: Rambus's Proposed Schedule - revised

Here's a revised proposed schedule for your review. The "revised FTC date”
column raflects the dates you proposed avar the waekand, This proposal is
subject to chanpe:; it has not heen reviewed by the client in light of the

time difierence and the weskend, but | wanted vou to have it for the call

thés rnoming. The date for the close of discovery s somewhal negotialle,
but we are ngreasingly concemed that our hands are being tisd by Micron
and Infineon, and we& cannot agres to an eariier date unless we can get some
camfart that we won't lose & month or mere with motians to amend the
prateclive orders in the patent cases (or with sLhipoenasg in this action that
duplicale tha discovery already taken).

=<Rambus's Praposcd Schedule_v1.DOCE>
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