In the Matter of

, PUBLIC VERSION
CHICAGO BRIDGE & IRON COMPANY N.V.,

a foreign corporation,
CHICAGO BRIDGE & IRON COMPANY,

a corporation, Docket No. 9300
and

PITT-DES-MOINES, INC,,

a corporation.
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To:  The Honorable D. Michael Chappell
Administrative Law Judge

RESPONDENTS' MOTION FOR LEAVE TO MODIFY THEIR WITNESS LIST
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(collectively known as "CB&I"), and Pitt-Des Moines, Inc. ("PDM") hereby submit this Motion

for Leave to Modify Their Witness List. In support of their motion, Respondents state as

follows:

1. On July 25, 2002, Complaint Counsel informed counsel for Respondents

that they planned to add a new witness to its witness list —-



Complaint Counsel advised Respondents that would "provide
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(served on April 23, 2002) or its revised witness list (served on May 28, 2002.)*

2. is a resident of Tulsa, Oklahoma. Because of the many
depositions already scheduled at the time was disclosed as a witness, the parties were
not able to conduct deposition in Tulsa until August 21. The date was selected because

it coincided with three other depositions that were planned in Tulsa during August 20-21.
3. During deposition, he testified to his belief that the merger

between CB&I and PDM had
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5. During the deposition, counsel for Respondents asked counsel for

to provide any written analysis, backup information, or calculations supporting

% To be fair, many witnesses were disclosed by both parties after the revised witnesses lists were due.
Most of these witnesses were deposed without incident or need for further follow-up. The particulars
regarding are a unique situation that has arisen and is not intended as a critique or
complaint over the timing of the disclosure of on July 25. The chronology is sumply mntended
to give the Court a sense of how we have gotten to this point on October 4, 2002.



opinion. Initially, counsel for Respondents asked to provide this information without a
confidentiality designation under the protective order. Counsel for Respondents explained to

counsel for that it was necessary to provide analysis to CB&I estimators, so

analysis.
6. Counsel for indicated that his client was unwilling to provide
analysis under these terms because considered the analysis to be sensitive
business information. (See August 23, 2002 Letter from to Jeffrey Leon and

Greg Miarecki at 1) (attached as Confidential Exhibit C). Over the next few weeks, counsel for

Respondents and counsel for conferred regarding this issue. In an attempt to
accommodate concemns regarding confidentiality, Respondents agreed to accept the
backup for analysis under an Attorneys' Eyes Only designation. Counsel for

eventually produced this material to Complaint Counsel and counsel for Respondents on

September 23, 2002.

provided by are extremely complex, dense, and require knowledge of estimating
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(See Analysis) (attached as Confidential



FExhihjt 1), There is ng way that lawvers can check the accuragvof  assymptions

Respondents' own estimator employees to obtain the information and analysis necessary to

prepare for trial cross-examination. However, because of the limited amount of

information Respondents' counsel can disclose to these employees because of the attorneys' eyes
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2002. (See Third Revised Scheduling Order at 2) (attached as Exhibit E). In light of the
circumstances set forth above (e.g. that Respondents did not even receive the document until
September 23), Respondents request that this Court grant them leave to add one expert estimator
- to their witness list, with sufficicnt time to retain the expcrt and prcpare—an -cxpert-report.

Snecifically. Resnaondents nrannse the follnwine schedule: _
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® On or before October 22 -- Respondents provide an expert witness report.
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. Lest Respondents be accused oI hypocrisy tor moving to add a late witness while

Respondents had previously moved to strike Complaint Counsel's late-disclosed witnesses, the




following should be observed. First, for the reasons stated herein, there is justification for adding
this expert. was disclosed relatively late in discovery by Complaint Counsel, and
Respondents have used deliberate diligence in following up with the matters raised in

deposition. This is unlike Complaint Counsel's late-disclosed witnesses, two of which
Complaint Counsel knew of for over a year and did nothing in pursuit, and the third of which
they knew of since this July but did not disclose to Respondents until after discovery closed. In

contrast, Respondents notified Complaint Counsel immediately when it became apparent this

Cannnd Dammnnvdanta havean Eallacerad cvmi s i ATt A Lo

nawr aveart wwranld ha waniead

PLULIL 11U UIC ULHLIE UL LW UdLIudWT vl s UL LT ST DY UlllplUyCl UL uIC

protective order to designate the material attorneys' eyes only.

Dated: Washington, D.C. Respectfully submitted,

October 8, 2002 /

ane M. Kelley
J effrey A. Leon
Greg J. Miarecki
Winston & Strawn
35 W. Wacker Drive
Chicago, IL 60601-9703
(312) 558-5600 (voice)
(312) 558-5700 (fax)
dkelley@winston.com
jleon@winston.com
gmiareck@winston.com




Nada Sulaiman

Winston & Strawn

1400 L Street, N.W.
Washington, D.C. 20005
(202) 371-5700 (voice)
(20 216-R600 (fax)




UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

CHICAGO BRIDGE & IRON COMPANY N.V.,

a foreign corporation,

CHICAGO BRIDGE & IRON COMPANY,

a corporation, Docket No. 9300
and

PITT-DES-MOINES, INC.,

a corporation.

vvvvvvvvvvvvvvvvv

ORDER

Upon consideration of Respondents' Motion for Leave to Modify Their Witness

List, and for good cause shown,

It is ORDERED that Respondents may name an expert witness for the sole

puipuss of aual yzZingand TeSUTyIMg abom UIe anmalysis ol ‘ReESpOndents shall

have until October 9, 2002 to identify an appropriate expert. The expert shall serve his expert
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ORDERED D. Michael Chappell
October , 2002 Administrative Law Judge



CERTIFICATE OF SERVICE

I, Nada S. Sulaiman, hereby certify that on this 8th day of October, 2002, I served

a true and correct copy of: Respondents' Motion for Leave to Modify Their Witness List, by

hand delivery upon:
The Honorable D. Michael Chappell
i, iﬁﬁ

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

(two copies)
And by fax and hand delivery upon:

Rhett R. Krulla, Esq.

Acting Assistant Director
Bureau of Competition

Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Room S-3602

Washington, D.C. 20580

Steven L. Wilensky, Esq.

601 Pennsylvania Avenue, N.W.
Room S-3618

Nadés(. Sulaiman

278715.1
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In the Matter of )
)
CHICAGO BRIDGE & IRON COMPANY N.V. )
a foreign corporation, )
)
7 s — ,
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T :
PITT-DES MOINES, INC., )
a corporation. )
)

THIRD REVISED SCHEDULING ORDER

September 16, 2002 - Complaint Counsel provides to Respondents’ counsel its final
proposed witness and exhibit lists, including designated testimony
to be presented by deposition, copies of all exhibits (except for
demonstrative, illustrative or summary exhibits), and a brief

summasv of the testima
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testimony of each witness.

September 19, 2002 - Respondents’ Counsel provides to Complaint Counsel its final
proposed witness and exhibit lists, including designated testimony
to be presented by deposition and copies of all exhibits (except for
demonstrative, illustrative or summary exhibits), and a brief
summary of the testimony of each witness.

Respondents’ Counsel serves courtesy copies on ALJ of its final
proposed witness and exhibit lists and a brief summary of the
testimony of each witness.
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September 24, 2002

September 26, 2002

October 1, 2002

October 1, 2002
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Deadline for filing motions for in camera treatment of proposed
trial exhbits.

Deadline for filing motions in limine and motions to strike (except
as to experts).

Deadline for filing responses to motions for in camera treatment of
proposed trial exhibits.

Deadline for motions for summary decision.

Neadline far filino reaennncece tn motinng in limino and mntinne tn

rebuttal of matters set forth in Respondents” expert reports. If
matenal 0utsxde the scope of fair rebuttal is presented, Respondents

October 11, 2002
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submit sur-rebuttal expert reports on behalf of Respondents).

Exchange and serve courtesy copy on ALJ objections to final
proposed witness lists and exhibit lists. Exchange objections to the
designated testimony to be presented by deposition and counter
designations.
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October 21, 2002
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Complaint Counsel shall file pretrial brief identifying all factual

issues and legal issues to be decided in this case. Legal issues shall

be supported by legal authority. In addition, the pretrial brief shall
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October 24, 2002

October 24, 2002

October 28, 2002

every element required to prove the violations alleged in the
Complaint and to support any defense asserted in the Answer,
including the legal and factual bases in support thereof.

Deadline for filing responses to motions ir /imine and motions to
strike as to experts, except as to motions in limine or to strike
experts which were filed after the October 17 deadline, in which
case, any response to such motion shall be filed within 7 days of the
filing of such motion.

Exchange proposed stipulations of law, facts, and authenticity.

Respondents’ Counsel shall file pretrial brief identifying all factual
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subsequent stipulations may be tiled as agreed by the parties.
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November 6, 2002

Final prehearing conterence to be held at 10:00 a.m. in room 532,
Federal Trade Commission Building, 600 Pennsylvania Avenue,
N.W., Washington, D.C.

Tha g

November 12, 2002

exhibits, including the designated testimony to be presented by
deposition. Trial exhibits will be admitted or excluded to the extent
practicable.

Commencement of Hearing, to begin at 10:00 a.m. in room 532,
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ORDERED: <> M M/‘
D. Michael Chappell "
Administrative Law Judge







