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UNITED STATES OF AMERICA 1{{ S
BEFORE FEDERAL TRADE COMMISSION & i = Zadl /J
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n thf Matter of

CHICAGO BRIDGE & IRON COMPANY NV,
a foreign corporation,

CHICAGD BRTDGE & TRON COMPANY

a corporation,
Daocket No. 9300
und

PITT-DES MOINES, INC.

a corporation.
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COMPLAINT COUNSEL’S OPPOSITION TO RESFONDENTS?
MOTION TO CALL CERTAIN WITNESSES BY DEPOSITION




discovery deposiions,

MNone of these witnesses are “dead " *out of the United States or is located at such a
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cannoet “'procure the attendance of the deponenl by subpoena,” or *[t]hat such exceptional
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Witnesses by Deposition should be denied.



FACTUAL BACKGROUND

On: September 17, 2002, this Court issued 2 lelter to the parlies statmg that “Judge
Chappell wall allow the use of properly offered and admitted depozitions of third parties in liev of
live tj:slimon}' where such use is agreed to by both sides.” The partics cogaged in negotarions
relating to the use of deposition leshimony of vianous witnesses and reached an agreement
relating to several witnesscs, Complaint Counsel has not agreed to use of depositions in lieu of
live testimony for nine third-perty witnesses referenced in Respondents® Mation beeause
Complaint Counsel intends 10 ¢ross examine these witnesses at trial.
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Deposition In Lieu of Live Testimony

FIC Role 3.33{2)1) sets out the standards for the use of deposition testiimony in F1C
administrative hearings. Ordinarily, depositions of thitd partics may only be used to contradiet or
impeach the testimony of Lhe deponent. FTC Rulz 353021 L)(i). Depositions of third parties
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(P That the deponent s out of the Umted Stales or 13 located at such a
distance that his attendance would be impractical, uniess it appears that the
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or

() Thai the deponent i3 unabls (o attend or testify because of age,
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attendance of the deponent by subpocna; or
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restriclions imposed by Fed. R. Civ. P. 32 codify the long-established principle that testimeny by

deposition is less desirable than oral testimony and should ordinarily be used as a substitule only

! Fhe Rule, however, also recognizes that depositions of parly witnesses are admissions,
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Brves in Washington statg. CB&T Letler (Oct. 8, 2002), Ruspotulents have offered no rationate
why the joumey to Washington D.C. is any more arduous tor some third-party witnesses than for
others. In fact, Complamt Counsel and Respondents intend to gall live witnesses from as [ar
away a5 Alaska, Cabifoenty, ard Washington stale,

Respondents note that the third-party wimesses at issue have “cxtromely pressing job
regponsibilitics that prevent them from traveling to Washington.” Respondents” Motion §13-14.
Many of the third party wimesses Complaint Counsel and Respondents intend to call live are
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stated (hal they mtend b call live Respondents” third-parly wilness number 8 is a vice president
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proposed would push the trial into the holiday season. Indeed, Complaint Counsel wamed, in iis

opposition to Respondenta’ motion, that Respondents’ requested 60-day extension would push
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depositions in lieu of live testimony.

II ir ;afu rﬂfﬂpﬁg muuf hor tl'lw Court fnr the Tlea of

Depusitions in Liew of Live Testimony

COn September 17, 2002, this Court issucd a letter to the parties stating that “Judge
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i
live testimony where such wie is agreed to by both sides.” (italics added). This Court has

caonditioned the use of depositions mn heu of [1ve teslimony on the mutual consent of the parties.
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porty may be used by an adverse party for any purpose. Ay explaned sbove, the individoals al
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Testimony far the Wiincsscs a¢ Issue
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made any of the showings required by Rula 3.33(g){1){iii) to warrant use of depositions, in lien
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would lose the ability to pursuc thosc issues later at trial.
Furthet, Respondents 2lectad to use leading questions in conducting their examination of

the witnesses, as Is their right in conducting discovery, Complaint Counsel did not interfers with
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Respondents saw fit. Respondents’ proposal, after the fact, to usc discovery depositions, over the
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witnesses are employecs of The Williams Companics, which seld its Cove Poimt LING facilily Lo
Dominion Resources, Inc. on Sept. 5, 2002, Respondents disclose, in their Supplement to
Respondents’ Mation to Call Certain Witnesses by Deposition, filcd November 4, 2002, that the

two withesses have been assigned to other duties at Williums, Respondents’ Supplement ¥ 3.

— ]

4
i




purpoeses of cross examination and would have the witness confirm the statements in the

declaration. These statements reeowd the perception of the withess at the time of the acquisition.
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UNITED STATES OF AMERICA
BEFORL FEDERAL TRADE COMMISSION

n the Maller of 3

a foreign comoratian, }
}

Respondents have not met the conditions required under FTC Rule 3.33 (g)(1)(itf), 16 CE.R.

3.33 {z)(1)(i11), ar the conditions set out in this Comrt’s lefter of September 17, 2002, for the use
of depasitions in licu of live testimony for the nine third-party witnesses at issue.
Accordingly,

IT IS HEREBY ORDERED that Respondents® Motion to Call Certain Witnesses by

Deposition 1s demcd i its entirety.



I IS FURTHER ORDERED that Respondents may present the testimony of these

witnesses [ive.

ORDERLD

D Michael Chappell
Administrative Law Judge

BPate: November |, 2002




CERTIFICATE OF SERVICE




