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two years since CB&I's acquisition of Pitt-Des Moines, Inc.'s ("PDM") EC and Water Divisions

("Acquisition") closed, thus proving that these markets are vibrantly competitive today, and that
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alleged post-Acquisition conduct selectively chosen from the discovery record. Complaint

Counsel's negapartiye negessariludgaores the impact of the recevt_snbstantipl_and sufficient

entry. CB&I's competitors have successfully entered three of the four relevant markets since -

February 2001, and the fourth market, thermal vacuum chambers, has been dormant for many
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Acquisition, and that there were merger-specific and cognizable efficiencies gained from the
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testimony that is based on misapplied economic theories and false and misleading testimony.

L SUMMARY OF THE ARGUMENT

Complaint Counsel's Trial Brief (referred to herein as "FTC Br.") is more remarkable for

what it does not say. Complaint Counsel dismisses new LNG entry with the shorthand term
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peak-shaving facilities. Nor does Complaint Counsel mention that this market, which was
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LNG terminal in the U.S. Similarly, just last week,

Sufficient entry has also occurred in the U.S. market for LIN/LOX tanks. Complaint

Counsel fails to mention that, despite the low demand for this product given an overbuilt
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! Further, Complaint Counsel fails to note that these five multinational construction giants are viewed as qualified,
capable and cost-competitive by the vast majority of the customer base.
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as been awarded but a singie LPG CONtract in the 1ast e1gnt years. in Iaci, sales in tis

market are so. rare that competition in the LPG tank market is legallv insignificant.
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demand 1or 1 VLS 1n the past 11ve years and CB&I has not €ven buiult a 1 vU 1n neéarty Zu ycars.

CB&I is prepared to address any competitive concerns in this dormant market with a
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been another purchaser 1gnores the prolessional percipient judgments ot PLJM's management and
its investment banker, as well as the unique facts under which PDM-EC was being sold: the

largest shareholder -- PDM's founding family -- had ordered all five divisions of the company
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Notwithstanding the fact that sufficient competition exists in each of the four markets and
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testircd that a breakup oI CB&1 1nto twWo competitors would 1essen and not 1ncreasc compeuuon

by creating two smaller and weaker competitors in largely dormant markets. Further, a breakup
would reverse the many and substantial efficiencies created by the Acquisition.

II. BACKGROUND
A, Transaction Background

In June 2000, PDM's Board of Directors retained an investment banker to sell the

company's five divisions. The Board's mandate was to obtain cash and not stock in these
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At the request of the FTC, Respondents voluntarily delayed the closing of the transaction

for more than three months. Facing possible liquidation of the PDM-EC Division by the seller if

CB&I delayed any further, CB&I closed the transaction on February 7, 2001, four months after
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* CB&I initially agreed to pay $93 million for the assets of PDM's EC and Water Divisions. Due to PDM-EC's poor
performance in 2000, CB&I renegotiated the price to approximately $80 million.



The assets that are the subject of this Complaint are a fraction of the total value of the

Acauisition. renresenting about $17 million _of the total $83 million deal. In addition. the
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challenged assets. UB&I had generated no revenues from the LNG and TV (? ThaTReTs over The
previous five years.

B. Factual Background

At issue in this case are: 1) liquefied natural gas ("LNG") storage tanks which store
natural gas at a very low temperature which allows it to be stored in liquid form; 2) cryogenic
liquefied nitrogen, oxygen and argon ("LIN/LOX") tanks which store these gases in liquid form;

3) liquefied petroleum gas ("LPG") tanks, which store gases such as butane, propane and
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The design for ali of the relevant products has changed little in the last 50 yeérs and is

similar to the design_of flat-bottom industrig] storage tanks that are used to store chemicals and
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fabrication shop and personnel as well as migratory field crews who are paid hourly and who
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ave been constructed since 1996. Between 199U and 1996, only two other pcak-shaving

facilities were constructed and no import terminals were built. Since the Acquisition, customers

. e

multinational companies mvolved 1n the o1l, gas and chemical mdustry, such as Dynegy, Shell,

El Paso Corporation ("El Paso"), and others. These customers have significant experience

purchasing these tanks in the world market from a wide variety of international competitors,

including CB&I. A photo of a typical LNG tank is attached.

LIN/LOX tanks are used by air separation companies to separate air into its various

gases such as propane. LPG tanks are not complex structures, and companies who make basic

flat-bottom tanks can construct them. There is little demand for field-erected LPG tanks in the

U.S. Since 1998, only four LPG tanks have been awarded in the U.S. A photo of a typical LPG
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III. THE GOVERNING LEGAL STANDARDS FOR PERMANENT INJUNCTIONS
UNDER SECTION 7 OF THE CLAYTON ACT PLACE A HEAVY BURDEN ON
COMPLAINT COUNSEL.

To succeed on a Section 7 claim (15 U.S.C. Section 18), Complaint Counsel has the
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with Complaint Counsel. The D.C. Circuit, in Baker Hughes, 908 F.2d at 982-83, has succinctly
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If the defendant rebuts the presumptlon the burden of producing
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government and merges with the ulimate burden ol perSuasion,
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Complaint Counsel must show more than some impact on competition -- it, instead, "has

177 7 e—

i)

Loy s Lo, el o e 3 A
—

substantial anticompetitive effects.”"” Kraft, 926 F. Supp. at 358 (quoting United States v.
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90 ("Probability of the proscribed evil is required.").
. Historical concentration statistics do not bv themselves satisfv Complaint Counsel's

burden of proving "demonstrable and substantial" anticompetitive effects. As Justice Thomas
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v. Waste Mgmt., Inc., 743 F.2d 976, 982 (2d Cir. 1984) (holding that under General Dynamics,
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undercutting any of the likely anticompetitive effects of the proposed merger. . . . A court's
finding that there eXists ease of entry ifito tie reievant product market can be SULLICI

the government's prima facie case of anticompetitiveness.").’
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ettects from . . . the acquisition. . . .”). IVioreover, In Baker Hughes, the D.C. CIrcult specicaily
rejected the Government's argument that a defendant must show "quick and effective” entry to
rebut the Government's prima facie case. Id. at 987-88. The court also recognized that

¥ l,l”-i‘it.,..,l.;‘l_... Iim.ilw B e EEEE kL B L B BPs B . "

given market,” and that "a tirm that never cnters a given market can nevertheiess exert

* Further, Complamt Counsel, in attemptmg to justify selectmg an HHI mcasunng 12 years of demand, grossly
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that annual data may be unrepresentative, the Agency may measure market shares over a longer period of time."

(FTC Br. at 14.) The operative terms in Section 1.41 are found in the phrase where "annual data may be
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its suggested HHI measuring penod of 1996 through 2001 rcspectﬁllly suggests that six years of competltlon is

more than ample to measure competition in any relevant market.

% The Merger Guidelines, cited by Complaint Counsel, are not binding upon the court. F.T.C. v. PPG Indus., 798
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market regardless whether entry ever occurs." Id. at 988. See also F.T.C. v. Procter & Gamble

€u., 386U.5-508, 581 (1967). The couit alsonoted that "failedentry inn the past docs not imply-
failed entry in the future: if prices reach supracompetitive levels, a company that has failed to
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See, e.g., Baker Hughes, 908 F.2d at 989 (rejecting Government's merger challenge because two

new companies had recently entered the U.S. drilling rig market, winning one contract apiece
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anticompetitive effects might be considered in a Section 7 case); United States v. Archer-
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Acquisition evidence critical. Complaint Counsel, however, suggests that post-Acquisition




evidence should be disregarded here, because it is the result of CB&I's manipulation in light of
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Cir. 1981). There will be no evidence, and there can be no argument, that entry by competitors
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Respondents intend to show that entry has occurred in each of the relevant markets, the
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four relevant markets, Complaint Counsel greatly confuses the entry issue by lumping all of the
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7 Hospital Corp of Am. v. E.T.C., 807 F.2d 1381 (7th Cir. 1986), is not contrary. There, the Seventh Circuit states
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A. Timely, Substantial And Sufficient Entry Has Occurred In The LNG
Market.

the Acquisition.® In order to make this ancient data relevant to post-Acquisition conditions,
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international LNG tank constructors have entered the U.S. LNG tank market within the past year.

i
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based customers. Further, many of these companies have established joint ventures with

domestic tank manufacturers to more quicklv gain a foothold into the U.S. market.
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company is experienced and formidable. Each foreign entrant is actively pursuing work in the

U.S. LNG market for two reasons. First, they have identified an increased demand for LNG
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significant additional capital in pursuing U.S. LNG projects.

Snﬁmﬁguv&pmnlamt Counsel stresses that Respondents sunnlled all o_f the LNG tanks in the U.S. durmz this
L. = _
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More importantly, those customers who are currently planning LNG projects in the
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For example, Dynegy 1is currently planning to build the
largest LNG import terminal in the U.S. in Hackberry, Louisiana. A
variety of other customers are currently in the process of planning LNG storage and peak-

shaving facilities.
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Specifically, six different companies and joint ventures have entered the U.S. market since the
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Technigaz has vast experience designing and constructing LNG tanks and LNG import terminals

marker.
(a) Technigaz/Zachry
French-based SN Technigaz ("Technigaz"), a subsidiary of Bouygues Offshore, and now
Saipan, is one of the world's leading suppliers of liquefied gas facilities.
i S—

| C— ) L) Sl AP
A 7 — = ]

I
|

The Technigaz/Zachry joint venture has been hotly pursuing several LNG opportunities
in the US. and Mexico. For instance, Technigaz/Zachry

in submitting a bid proposal to

In addifion _ Technicaz has_snbwitted. . budegtaty nricing _jo

a and o

In addition, the joint venture has made sales presentations to a

14




number of North American LNG customers. including

LNG customers and consultants in the U.S. agree with the assessment that

‘ I pnhninav/z arggg !E I!k‘-ibA B

gressfdly build LNG favks on Arqmpghifivehasisinthe TLA

(b) TKK/AT&V

€xampie, uree€ce, 1ran, ana mne Laripoean. IKNIS

entered the U.S. LNG market in late 2001. To aid in this effort, it forged a joint venture with

AT&V, aleading U.S. tank builder with experience in building cryogenic tanks.

The TKK/AT&V joint venture has been energetically pursuing LNG opportunities in the

U.S. and elsewhere in North America.

The joint venture also for the

LNG tanks associated with the and the evidence will show that it is one of the



two The joint venture has also
submitted formal bids and/or budgetary pricing on several other U.S. LNG projects.
In addition, representatives of the joint venture have made

numerous sales calls to other U.S. customers and have prepared formal marketing materials.

dSpecitically, believes - that

TKK/AT&V's bid on the - met all
technical expectations and was within expected price range.

Further, is confident that the joint venture has the reputation necessary to construct the

is capable of doing the necessary fabrication and field erection work on the

and will be able to manage the actual construction of the LNG tanks for the
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(c) Skanska/Whessoe

Skanska AB ("Skanska") is the largest construction group in the world. Its U.S.

i . sﬁqu the fnwlwl\_ln_unm‘—-ﬂnnhmnhﬂ_;- o ol T
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essoe International ("Whessoe"), a
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international LNG tank construction business. Whessoe has constructed LNG
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facilities at a competitive price. Many customers have commented on their favorable-view of
Skanska/Whessoe's  reputation in this regard.

Those who have
evaluated Skanska/Whessoe's prices have found them to be competitive. Dynegy chose
Skanska/Whessoe as the winner of the bid contest for the EPC of the

evaluating a provided by  Skanska/Whessoe,

found that it has within
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(d) Daewoo/S&B
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terminals in Korea, the world's largest importer of LNG. Daewoo entered the U.S.

— T r—h Al — 1 £ T

-
This joint venture has begun to aggressively compete for LNG work in the U.S. Earlier
this year, the joint venture made efforts to bid to
Itis currently pursuing an LNG import terminal for in
Further, Daewoo/S&B was récently retained by
“ , ta_jwengre aref J.Pﬂ' gy _fapk ggim&_m{i_snninf@ﬁm iNeounection.

- ] = =]
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l;ﬁ;;;;iig 10 DULI tNESE tallKs, and will COMSIUET 1L 10T 1UtUre LN\ WOIK. 7
9
? approached after prequalified its bidders for the LNG tanks.
Although did not accept a bid from it did not do so because it already had

enouch bidders. not becanse lit - questioned the abilities

18



(e) Tractebel
Tractebel SA ("Tractebel"), a large Belgian company, has entered the U.S. LNG market

W— 4 r_q._' w Lo ™ e

nave nad negotatons about

based on confidence in ability to
In addition, Tractebel recently bid on an LNG import terminal
In light of is selling the land and development
plans for this project. is attempting to buy and
with an eye on establishing itself in the U.S. market.
) MHI
Mitsubishi Heavy Industries ("MHI"), a Japanese conglomerate, is poised to enter the

U.S. LNG tank and facility market, having built 36 large LNG storage tanks in diverse

anda s discussing wor mn e U, wil

Moreover, customers believe that MHI has the capability to construct similar projects in

the UL.S. at . a  comnetitive __ nrice
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that these customers uniformly believe that the entry of foreign competition in this market is of a

high quality and provides a sufficient level of competition. This evidence of successful entry is
" ii o Caa PR .1 : I~ LI 3 .r‘,f?T,—: ﬁ?‘i_"fﬂ ,—F_KM= eress——
. . ﬂ ! s s
Y20 F. dSupp. 321, 351 (D.U.N.Y. 199d) ("Planutr oitered no evigence Fa Tetallers |primary

customers of ready-to-eat cereal] object to, or have been harmed by, the Acquisition," and the

two largest customers testified in support of merger.).m The evidence will show that U.S.
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[o] Speciiic examples ©

current, successful post-merger competition essentially obliterate Complaint Counsel's LNG

case. This evidence is dispositive:''

(a  Dynegy
This year, Dynegy awarded an EPC contract to Skanska/Whessoe for the
--an import terminal worth between million.

The facility will contain three full-containment LNG tanks.

b P | hd L 1 1
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Dynegy interviewed

including

Dynegy eventually selected Skanska/Whessoe™~ -- 1dentified as a “tringe

o N 1 1 " T . ] ~ i1 rr 11

=

Project.

After selecting Skanska/Whessoe as its EPC contractor, Dynegy began the process of

bidding out the LNG tank portion o1 this project, which SKanska would supervise. 1o this end,
— e i W e fErW

ynegy  aske a 14ders (0

submit lump-sum turnkey bids for the construction of the LNG tanks for this project.”®

Dynegy received  bids  from

—— — _ [

cxpectations, and were within bynegy's expecied price range.

_ 13 wlaint Mannan 1a that "Ll Sl PR T e d DI fuiladne it ot B
) _lli 4 }
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markets This statement is false as Skanska was awarded the EPC job for Dynegy.

The fact that Dynegy did not have to accede to terms proves its lack of market power. See, e.g., Smfy 903

F.2d at 670 (rejecting 2 merger challenge in part because of post-acqulsltlon evidence that the one time Syufy tried

R O It 4
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- e
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Although had not submitted a bid for the LNG tanks during this process, it later

Dynegy and Dynegy

willingness to entrust the Hackberry Project (the largest ever built in the U.S.) to
these dispositive of the quality of existing competition for LNG tanks in

the U.S.1°

(b)

17

' Complaint Counsel argues that Dynegy did not let This

argument assumes Dynegy is irrational, since Dynegy could have saved if Complaint Counsel's view

an [— o . B ~ LY B
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(d) Cheniere

Cheniere, along with other partners, is developing a state-of-the-art,

— G T 1] Y L L] =

Cheniere is currently in the process of

obtaining FERC approyval for this projgct, and olans to solicit final firm price bids in

23
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1dentiticd by Complaint Colnsel. In Lecember ot Z20u1, Cheniere hired 0
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Support.
this job, Cheniere plans to consider

Importantly,

with respect to the U.S LNG market, Cheniere is confident that

(e) Yankee Gas

- - - - - . Y s .+ . X YI¥oL 1. _ " £ 1t .t TTT .y 1
&
T
}
ONNECtICUL. I'he waterbury
facility will include a two billion cubic foot LNG tank. The

cost of the Waterbury facility is
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“to bid on the EPC contract for this project.

19

T ndditina—it cawoawe _thet anma Af thonn forcire anmewcnicn cnacr hawvra a6 ceacifa
.
4

compeliuve adavantage 10 CB&1 on s project. Local saiCly ICqUUCINCHLS mdy Trequire
to build an double-containment LNG tank.

has experience constructing

tanks, but has never built such tanks

If such a tank is required, may not

qualify to submit a bid.

®
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(2) El Paso

California, Mexico; (2) the Altamira terminal 1n Altamira, Mexico; and (3) the Bahamas terminal

on Grand Bahamas Island. El Paso corporate website at

fi [N SN WAL S JE . N B D ANOANANN T 11°,° ™1 ™ 1 11 1 e
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For the Altamira project, El Paso has pre-qualified

including

Wﬁ- D2 rcids =t ) P " w0 -
I )L

Each of these =~ companies submitted bids for the LNG tanks, and are "still in the running for
the Rosarito job . . . ."

In short, El Paso is investing over in the above facilities. It is permitting these
companies to bid on these jobs and expects that they can perform the job if successful, whether

or not they are located inside or outside the U.S

Fl P; d{\ﬁs,not helieve thet the Acanisition nf PDM hv (TRAJ will
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@ CMS

Finally, CMS has entered into an EPC agreement with

market entrant -- has been awarded three out of the four competitively bid

22

2 LIN/LOX storage tanks are constructed in conjunction with plants known as air separation facilities. An air
separation facility Hquefies air by cooling it to several hundred degrees below Fahrenheit, and then distilling the air
The cnd—rcsult is the production or distillation of industrial gases

into its component parts.
3 |
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component parts, then it may require a field-erected LIN/LOX storage tank. Construction

27



LIN/LOX jobs since the Acquisition.*

Given AT&V's 75% post-Acquisition market share, Complaint Counsel's reliance

on historical pre-merger evidence is inapposite and misleading. In addition to AT&V, two other
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