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I was also surprised that my response to your inquiry precipitated such an argumentative
reply. For instance, your most recent letter makes a number of pointed arguments about the
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I disagree with many of your arguments, I see little to be gained from a point-by-point refutation.

I will say this, however. It appears to me that Rambus, by directing so much attention on
the issue of downstream DRAM pricing, is focusing on the wrong issue, or at best an issue of
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In our view, the fact that such downstream effects are not likely to be discernable in the
near term — coupled with the fact that such effects fall outside of the relevant markets identified
in the Commission’s complaint — suggests that we need not, and should not, expend our limited
resources conducting detailed downstream pricing analyses. Nonetheless, we would submit that
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Sincerely,

M. Sean Royall
Deputy Director
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regarding issues relating to future DRAM pn'ciﬂg without understanding the
past determinants of DRAM pricing decisions.

2. Your assumption that past DRAM pricing was “dictated primarily by supply
and demand” is precisely that — an assumption. We are clearly entitled to test
that assumption through discovery. Moreover, the assumption is subject to
serious doubt given the ongoing Department of Justice investigation and the
evidence that has already been accumulated.

. 3. Your statement that itis unhkcly that Rambu.s conduct has had any detectable

representation to Judge Timony — in successfully opposing Rambus’ motion
for a stay — that “every day of delay before a judgment in this action allows an
irreversible transfer of wealth from manufacturers and consumers into the
pockets of Rambus . . . .” Complaint Counsel’s Opposition To Rambus’
Maotion To Stav.n. 13. Given that the only way for consumers (who donat __

make, sell or buy DRAMS) to have transferred wealth to Rambus is through
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in consumer electronic products, your current position is difficult to
understand.

In any event, thank you for confirming that our basic assumption — that Complaint
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complaint counsel suggests. And the evidence brought
before you after discovery will be, I submit, that there
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other JEDEC members in a fashion that is at a!!

consistent with the duty complaint counsel advocates.

Indeed, they disclosed very few patents and

almost no patent applications because they understood the

standaré as Rambus understood the standard to be much
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products that comply with these standards, so we need to

pricing strategies. I think we all recognize that that
would be something impermissible.

Whether that happened or not is something of an
open issue. I think we've all read about the ongoing
Department of Justice Grand Jury investigation into
possible price fixing by some of the manufacturers who
are members of JEDEC. Whether JEDEC was a vehicle by
which they accomplished that or not, I don't know. We
may learn that through discovery. But in any event, what
we all do know is that JEDEC is, indeed, an entity that
permits certain concerted activity by competitors.

What 's the justification for that policywise or
legalwise? Well, the justification is that in certain
instances the procompetitive benefits will outweigh the
anticompetitive harm of such concerted activity.

It is understood that if a standard is set and
if compliance with the standard requires you to use a
patented invention, that it might be procompetitive to
know before you set the standard whether adopting the
standard would or would not require the use of a patented
invention.

There is no procompetitive reason to know

whether a patent is not required to be used, but just in



