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I. 
SUMMARY OF ARGUMENT 

“The Commission generally looks with disfavor on interlocutory appeals, particularly 

those seeking review of discove ry rulings of an administrative law judge.”  In re Automotive 

Breakthrough Sciences, Inc., Dkt. No. 9275, 1996 FTC LEXIS 367 *5 (Aug. 16, 1996) (citing 

The Gillette Co., 98 F.T.C. 875 (1981)).  Such appeals “merit a particularly skeptical reception,” 

In re Bristol-Myers Co., 90 F.T.C. 273, 1977 FTC LEXIS 83 at *1 (Oct. 7, 1977), because 

discovery matters are “particularly suited for resolution by the administrative law judge on the 

scene and particularly conducive to repetitive delay.”  Id.  Here, Mitsubishi Electric & 

Electronics USA, Inc. (“Mitsubishi”) seeks an interlocutory appeal of just such a ruling; viz., 

Your Honor’s finding that Mitsubishi has “control” over documents held by its foreign parent 

company, Mitsubishi Electric Company (“MELCO”), that are responsive to the subpoena served 

on Mitsubishi by Rambus, Inc. (“Rambus”).  According to Mitsubishi, the relevant standard for 

“control” by a subsidiary of documents held by its foreign parent is a “controlling question of 
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law or policy as to which there is substantial ground for difference of opinion.”  Opening Br. 

at 2.   

While admitting that there is authority that “is on point regarding the issue of whether a 

non-party must produce documents from its foreign parent under a subpoena duces tecum” when 

that non-party has “access to” or the “ability to obtain the documents,” Opening Br. at 3, 

Mitsubishi insists that an interlocutory appeal is nonetheless appropriate because there is 

supposedly a conflict in the courts regarding this issue.  Mitsubishi claims that the relevant test is 

whether a subsidiary has the “legal right” to obtain documents from its parent.  In support of this 

assertion, however, Mitsubishi fails to cite a single authority involving a subsidiary-parent 

relationship that applies the “legal right” test.  In contrast, the plethora of courts that have 

considered the issue of “control” in the context of a subsidiary-parent relationship have held that 

the relevant test for whether a subsidiary has “control” of documents held by its foreign parent is 

the test adopted by Your Honor.  Moreover, the courts have applied this same test to situations 

involving non-parties, and Mitsubishi offers no compelling reason to apply a different test for 

non-parties.  Accordingly, there is no “substantial ground for a difference of opinion” on this 

issue, and Mitsubishi’s request should be denied. 

II. 
ARGUMENT 

The Commission’s Rule of Practice allow for an interlocutory appeal where the 

Administrative Law Judge determines that there is a “controlling question of law or policy as to 

which there is substantial ground for difference of opinion and that an immediate appeal from the 

ruling may materially advance the ultimate termination of the litigation or subsequent review 

will be an inadequate remedy.”  16 C.F.R. § 3.23(b).  A “controlling question of law or policy” is 

one that “‘may contribute to the determination, at an early stage, of a wide spectrum of cases.’”  

In re The Times Mirror Co., Dkt. No. 9103, 1978 FTC LEXIS 12 at *2 (Dec. 20, 1978) (quoting 

Lehigh Portland Cement Co., 78 F.T.C. 1556, 1557 (1971)).  This requirement “forecloses 

interlocutory appeals in situations in which the law is well settled and the dispute arises in the 



 3   

application of the facts at hand to that law.”  In re International Assoc. of Conf. Interpreters, Dkt. 

No. 9270, 1995 FTC LEXIS 452 at *4 (Feb. 15, 1995).  A “‘substantial ground for difference of 

opinion’ requires a finding that the question presents a novel or difficult legal issue” and the 

“party seeking certification must make a showing of likelihood of success on the merits.”  Id. 

at *5.  Mitsubishi has failed to meet these standards.  

A. It is Well-Settled That the Test for “Control” in the Subsidiary-Parent 
Context is Not Limited to the “Legal Right” Standard. 

According to Mitsub ishi, there is a conflict in the federal courts as to the test for 

“control” over documents held by a foreign parent and the “prevailing meanb
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131 (3d Cir. 1988), “Where the relationship is thus such that the agent-subsidiary can secure 

documents of the principal-parent to meet its own business needs . . . the courts will not permit 

the agent-subsidiary to deny control for purposes of discovery by an opposing party.”  Id. at 141 

(citing, inter alia, 
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America Corp.
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foreign corporations from using documents for their own business purposes while shielding those 

documents from discovery by warehousing them overseas.  

C. Mitsubishi’s Status as a “Non-Party” Does Not Merit an Interlocutory 
Appeal 

The fact that Mitsubishi is a “non-party” does not change the analysis.  Mitsubishi cites 

the general federal rule that discovery directed at non-parties may be more limited than that 

directed at parties.  But this general rule does not (and should not) affect the definition of 

“control.”  First, as Mitsubishi itself recognizes, 
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III. 
CONCLUSION 

The case law is settled; Mitsubishi’s request does not present a novel or difficult issue of 

law; nor has Mitsubishi demonstrated a likelihood of success.  Accordingly, its request for an 

interlocutory appeal should be denied.  See In re International Assoc. of Conf. Interpreters, 1995 

FTC LEXIS 452 at *4; In re Jose F. Calimlim, M.D., Dkt. No. 9199, 1987 FTC LEXIS 71 at *1 

(May 20, 1987) (denying interlocutory appeal where there was no showing of a split between 

circuit courts, Commission decisions, or even commentators). 
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