


1 M SC.Software Corporation is a corporation organized, existing, and doing business

under and by virtue of the laws of the State of Delaware, with its principa place of businesslocated a
2 MacArthur Place, Santa Ana, Cdifornia 92707.

2. The Federa Trade Commission has jurisdiction of the subject matter of this proceeding

and of the respondent, and the proceeding isin the public interest.

ORDER
l.
IT ISORDERED that, as used in this Order, the following definitions shal gpply:

“Respondent” or “MSC” means M SC.Software Corporation, its directors, officers, employees,
agents, representatives, predecessors, successors, and assigns; its joint ventures, subsidiaries,
divisons, groups and affiliates controlled by M SC.Software Corporation, and the respective
directors, officers, employees, agents, representatives, successors, and assigns of each.

“Acquirer” means any Person that acquires the Assats To Be Divested pursuant to this Order.

“Acquisition of CSAR” means the transaction by which MSC acquired the right, title and interest
in and to Computerized Structurd Andysis and Research Corp. (“*CSAR”), aCdifornia
corporation, and dl tangible and intangible assets thereof, which occurred on or about November
4, 1999.

“Acquigtion of UAI” means the transaction by which MSC acquired theright, title and interest in
and to Universd Andytics, Inc. (“UAI"), aCdifornia corporation, and al tangible and intangible
assets thereof, which occurred on or about June 24, 1999.
“Assets To Be Divested” means:.
1. aLicenseto the Licensed Rights,
2. such tangible embodiments of the Licensad Rights (including but not limited to physicd and
electronic copies) as may be necessary or gppropriate to enable the Acquirer to utilize the
Licensed Rights for the purposes st forth in this Order; and

3. acopy or copies, in such form or format as may be necessary or appropriate to enable the
Acquirer to utilize them, of the following:

a. dl cusomer files acquired by MSC as aresult of the Acquisition of UAI and the
Acquigtion of CSAR; and



b. dl marketing information, salestraning materials, and current (as of the Divestiture Date)
customer lists, customer contact information, and customer support log database contents
relating to customers who use MSC.Nastran in the United States.

“Complementary Software’” means any Software intended to be used in conjunction with Nastran,
including but not limited to pre- and post-processors and meshers.

“Commisson’ means the Federad Trade Commisson.

"Divedtiture Agreement” means any agreement or agreements pursuant to which Respondent or a
trustee divests the Assets to Be Divested pursuant to this Order.

“Divedtiture Date’ means for each Acquirer the date on which Respondent has completed
divedtiture of al the Assets To Be Divested to that Acquirer.

“Intdllectud Property” means Software, inventions, technology, formulations, specifications,
patents, patent applications, trade secrets, copyrights, know-how, research materids, technica
information, designs, drawings, manufacturing information, integration information, and testing and
qudity control data.

“Licensg’ means

1. A perpetud, worldwide, royaty-free, non-exclusve license to the Acquirer (with full rights
retained by MSC) to use, market, distribute and prepare derivative works of the Licensed
Rights, without restriction and without further remuneration to Respondent;

2. Theright of the Acquirer to assign or sub-license dl or any part of itsrights under the License
to other Persons, including but not limited to the right to sub-license as the Acquirer may see fit
for purposes of establishing a system for the sale or digtribution of the Licensed Rights;

3. For aperiod of not less than three (3) years following the Divestiture Date, the right of the
Acquirer to use the trademarks or trade names of the Licensed Rights solely for the limited
purpose of identifying the Acquirer as alicensee of the Licensad Rights (including but not
limited to the rights to M SC.Nastran) from M SC; provided, however, that the Acquirer shall
not otherwise obtain any rights of any kind to the name “MSC” or “MSC.Nastran” or related
logos and trademarks of MSC; and provided further that nothing herein shal be construed to
limit to any extent the Acquirer’s use of the name “Nastran”; and

4. For aperiod of twelve (12) months following the Divedtiture Date, the right of the Acquirer to
obtain from the Respondent, upon reasonable notice and at reasonable times and levels, such
personnd, information, technical assstance, advice and training to the Acquirer asare






M.

c. dl Software programs, ingtructions, manuas, documentation or materials of any kind used
or supplied to auser of any of the licensed items to facilitate installation or operation of
any of the licensed items, or to facilitate migration or conversion by any user to or from
any of the licensed items,

d. al executable programs, test problems, test results, regression test Software,
development support Software, interfaces with Complementary Software, APIs, manudls,
guides, reports, and other documentation; and

e. dl other Intellectua Property and intangible property rights that may be reasonably
necessary to facilitate the use by the Acquirer of the Licensed Rights for the purposes set
forth in this Order.

“MSC.Nastran” means the proprietary version of Nastran devel oped, distributed or licensed by
MSC, excluding the following MSC products. MSC.Nastran for Windows, MSC.Dytran, MSC
Working Model products, MSC.FEA, MSC.AFEA, MSCAKUSMOD, M SC.Construct,

M SC.Patran, M SC.SuperModd, M SC.HightL oads, MSC.Ultima, the MSC V5i family,
MSC.Fatigue and MSC.Actran.

“Nadtran” means the finite dement analysis solver software first developed by the U.S. Nationd
Aeronautics and Space Adminigration (“NASA”) during the 1960's to perform structurd andysis
for NASA projects, which was thereafter released by NASA into the public domain to alow
broader use and commercia development. The term includes not only the verson of the Nastran
software that NASA has placed in the public domain, but also the proprietary versons of the
software developed and enhanced by private parties based on the source code made available by
NASA.

"Person” means any natural person, partnership, corporation, company, association, trust, joint
venture or other business or legd entity, including any governmenta agency.

“Pro rata portion for the remaining term of the contract or license’ means the percentage
caculaed by dividing the amount of time remaining on the term of a contract or license by the
amount of time of the total term of that contract or license, and by converting the resulting ratio into
a percentage by multiplying by one hundred (100).

“Reating to” meansin whole or in part condituting, containing, concerning, discussing, describing,
embodying, anayzing, identifying, or dating.

“Software” means any type of computer code, including, but not limited to, source code, object
code, executable programs, software scripts, modules, add-ons, patches, library functions, object
libraries, test programs, test results, regression test software, interfaces with Complementary









10.

11.

12.

accountants, attorneys and other representatives and assistants as are reasonably necessary to
carry out the Monitor’s duties and responsibilities.

. Respondent shdl indemnify the Monitor and hold the Monitor harmless againgt any losses,

clams, damages, liabilities or expenses arigng out of, or in connection with, the performance
of the Monitor’ s duties, including al reasonable fees of counsd and other expensesincurred in
connection with the preparations for, or defense of, any claim whether or not resulting in any
ligbility, except to the extent that such losses, claims, damages, liabilities, or expenses result
from misfeasance, gross negligence, willful or wanton acts, or bad faith by the Monitor.

. If the Commission determines that the Monitor has ceased to act or faled to act diligently, the

Commission may appoint a subgtitute Monitor in the same manner as provided in Paragraph
[11.A. of this Order.

. The Commission may on its own initiative or a the request of the Monitor issue such additiona

orders or directions as may be necessary or appropriate to assure compliance with the
requirements of this Order and the Divegtiture Agreement.

The Monitor shdl report in writing to the Commission concerning compliance by Respondent
with the requirements of this Order and the Divestiture Agreement within twenty (20) days
from the date of appointment and every thirty (30) days thereafter until the end of histerm.

Respondent may require the Monitor to Sign a customary confidentidity agreement; provided,
however, such agreement shal not redtrict the Monitor from providing any information to the
Commisson.

Any Monitor appointed pursuant to Paragraph 111.A. of this Order may be the same Person
appointed as trustee pursuant to Paragraph IV .A. of this Order.

IT ISFURTHER ORDERED that:

If Respondent has not divested, absolutely and in good faith and with the Commission's prior

approva, the Assets To Be Divested within the time and in the manner required by Paragraph 11 of

this Order, the Commission may gppoint a trustee to accomplish the divedtiture, a no minimum
price. In the event that the Commission or the Attorney Genera brings an action pursuant to
Section 5(1) of the Federa Trade Commission Act, 15 U.S.C. 8§ 45(]), or any other Statute
enforced by the Commission, Respondent shall consent to the appointment of atrustee in such
action. Neither the appointment of atrustee nor adecision not to appoint a trustee under this



Paragraph shal preclude the Commission or the Attorney Genera from seeking civil pendties or

any other relief avallable to it, including a court-appointed trustee, pursuant to Section 5(1) of the

Federal Trade Commission Act, or any other statute enforced by the Commission, for any failure
by Respondent to comply with this Order.

If atrustee is gppointed by the Commission or a court pursuant to Paragraph IV.A. of this Order,
Respondent shdl consent to the following terms and conditions regarding the trustee's powers,
duties, authority, and respongbilities:

1

The Commission shdl select the trustee, subject to the consent of Respondent, which consent
shall not be unreasonably withheld. The trustee shdl be a Person with experience and
expertise in acquisitions and divedtitures. |If Respondent has not opposed, in writing, including
the reasons for opposing, the salection of any proposed trustee within ten (10) days after
receipt of written notice by the gaff of the Commission to Respondent of the identity of any
proposed trustee, Respondent shall be deemed to have consented to the selection of the
proposed trustee.

. Subject to the prior gpprova of the Commission, the trustee shal have the exclusive power

and authority to divest the Assets To Be Divested.

. Within ten (10) days after gppointment of the trustee, Respondent shall execute atrust

agreement that, subject to the prior gpprova of the Commission and, in the case of a court-
gppointed trustee, of the court, transfersto the trustee dl rights and powers necessary to
permit the trustee to effect each divedtiture required by this Order.

. The trustee shdl have twelve (12) months from the date the Commission or court approves the

trust agreement described in Paragraph 1V.B.3. to accomplish the divestitures. If, however, a
the end of the twelve-month period, the trustee has submitted a plan of divestiture or believes
that divestiture can be achieved within a reasonable time, the divestiture period may be
extended by the Commission, or, in the case of a court-appointed trustee, by the court;
provided, however, the Commission may extend the period for no more than two (2)
additiona periods of twelve (12) months each.

. The trustee shdl have full and complete access to the personnd, books, records, and facilities

related to the Assets To Be Divested or to any other relevant information, as the trustee may
request. Respondent shall develop such financid or other information as such trustee may
reasonably request and shal cooperate with the trustee. Respondent shall take no action to
interfere with or impede the trusteg's accomplishment of the divestitures. Any ddaysin
divestiture caused by Respondent shdl extend the time for divegtiture under this Paragraph in
an amount equal to the delay, as determined by the Commission or, for a court-agppointed
trustee, by the court.



6. Thetrustee shdl use his or her best efforts to negotiate the most favorable price and terms

10.

11.

available in each contract that is submitted to the Commission, subject to Respondent’s
absolute and unconditiona obligation to divest expeditioudy a no minimum price. The
divestitures shdl be made only in amanner that receives the prior gpprova of the Commission,
and only to an acquirer that recaives the prior approva of the Commission. Provided,
however, if the trustee receives bona fide offers for an asset to be divested from more than one
acquiring entity, and if the Commission determines to approve more than one such acquiring
entity and to alow the Respondent to choose from among them, then the trustee shdl divest
such asset to the acquiring entity or entities selected by Respondent from among those
approved by the Commission; provided further, however, that Respondent shal select such
entity within five (5) days of receiving natification of the Commisson’s gpproval.

. Thetrustee shall serve, without bond or other security, a the cost and expense of Respondent,

on such reasonable and customary terms and conditions as the Commission or a court may
sat. Thetrustee shal have the authority to employ, at the cost and expense of Respondent,
such consultants, accountants, attorneys, investment bankers, business brokers, appraisers,
and other representatives and assistants as are necessary to carry out the trusteg's duties and
respongibilities. The trustee shdl account for al monies derived from the divestitures and al
expensesincurred. After gpprova by the Commission and, in the case of a court-gppointed
trustee, by the court, of the account of the trustee, including feesfor his or her services, al
remaining monies shal be paid at the direction of Respondent, and the trusteg's power shall be
terminated. The trustee's compensation shall be based at least in Sgnificant part on a
commission arrangement contingent on the trustee's divesting the Assets To Be Divested.

. Respondent shdl indemnify the trustee and hold the trustee harmless againgt any losses, dams,

damages, liahilities, or expenses arigng out of, or in connection with, the performance of the
trusteg's duties, including al reasonable fees of counsel and other expensesincurred in
connection with the preparation for or defense of any claim, whether or not resulting in any
ligbility, except to the extent that such losses, dlams, damages, liabilities, or expenses result
from misfeasance, gross negligence, willful or wanton acts, or bad faith by the trustee.

. If the trustee ceases to act or fallsto act diligently, a subdtitute trustee shdl be gppointed in the

same manner as provided in Paragraph 1V.A. of this Order.

The Commission or, in the case of a court-gppointed trustee, the court, may on itsown
initiative or at the request of the trustee issue such additiona orders or directions as may be
necessary or appropriate to accomplish divestitures required by this Order.

The trustee shal have no obligation or authority to operate or maintain the Assets To Be
Divested.
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12. Thetrustee shdl report in writing to the Commission every sty (60) days concerning the
trustee's efforts to accomplish the divestitures required by this Order.

IT ISFURTHER ORDERED that:

A. No later than one week after the execution of a Divestiture Agreement, Respondent shdl provide
the proposed Acquirer with the following ligts, stating each individua’ s name, position, business
address and business telephone number, to the extent known by MSC.:

1. alig of dl non-clerica employees of MSC in the United States who are then currently
involved in the design, development, maintenance or customer support of MSC.Nastran,

2. to the extent permissible under gpplicable laws and with the permission of such individuas
(which permisson MSC shdl in good faith seek promptly upon execution of the Agreement
Containing Consent Order), aligt of dl former non-clerica employees of MSC in the United
States who at any time since June 24, 1999, were involved in the design, devel opment,
maintenance, customer support, sales or marketing of MSC.Nastran; and

3. to the extent permissible under gpplicable laws and with the permission of such individuas
(which permisson MSC shdl in good faith seek promptly upon execution of the Agreement
Containing Consent Order), alist of dl former non-clerical employees of UAI or CSAR who
were employed by ether of those firms at any time within two years prior to the firms
respective acquisitions by MSC.

B. Respondent shdl make available to any proposed Acquirer, for ingpection, the personnel files and
other documentation relating to the individuas identified pursuant to this Paragraph to the extent
permissible under gpplicable laws and with the permission of such individuas (which permisson
MSC shdl in good faith seek promptly upon execution of the Agreement Containing Consent
Order).

C. Until 9x (6) months following the Divediture Date:

1. Respondent shal provide the Acquirer with an opportunity to interview such individuas
identified pursuant to this Paragraph and negotiate employment with any of them;

2. Respondent shdl not prevent, prohibit or retrict or threaten to prevent, prohibit or restrict any

Person who was employed by Respondent from working for the Acquirer and shal cooperate
with the Acquirer in effecting transfer to the Acquirer of any such employee who chooses to

11



trandfer to the Acquirer;

3. Respondent shal not offer any incentive to any employees to decline employment with the
Acquirer or to accept other employment by MSC; shal diminate any non-compete restrictions
that would otherwise prevent employment of such employees by the Acquirer; and shdl
eliminate any confidentidity restrictions that would prevent employees who accept employment
with the Acquirer from using or trandferring to the Acquirer any information or Intellectud
Property that isin the employee s memory or that is part of the Licensed Rights. Respondent
shdll pay, for the benefit of any employees transferring to the Acquirer, al accrued bonuses,
vested pensions and other accrued benefits.

PROVIDED, HOWEVER, that MSC is entitled as provided by contract, statutory law or
common law to seek damages from the Acquirer and/or the former M SC employeg(s) for
damagesincurred as aresult of the transfer of MSC' s Intellectual Property other than the
Intellectua Property that is part of the Licensed Rights; and further

PROVIDED, HOWEVER, nothing in this Paragraph shall restrict Respondent from protecting
or asserting in good faith Respondent’ s attorney client or work product privileges.

D. Foraperiod of one (1) year commencing on the date of any individua’ s employment by the
Acquirer pursuant to this Paragraph V, Respondent shall not offer employment to such individud,
unless such individud is no longer employed by the Acquirer.

VI.

IT ISFURTHER ORDERED tha, until the divestiture of the Assets To Be Divested is
completed, Respondent shall not cause the wasting, deterioration, or loss of the Assets To Be Divested,
nor shal Respondent s, transfer, or encumber the Assets To Be Divested.

VII.

IT ISFURTHER ORDERED that

A. Respondent shdl, for aperiod of twelve (12) months from the Divedtiture DateDW3s*v,t witout,

or formsulimplr MSC produces inludting
0
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order to ded with the Acquirer, including but not limited to eiminating any restrictions or
disincentives to terminating or rescinding such contracts or licenses as they relate to MSC.Nastran
and otherwise refunding or returning a pro rata portion of the consideration paid in advance for
MSC.Nastran under such contract or license. The existing customers affected by this provison
include at least those listed on Confidentia Appendix B. If the contract or licenseisfor multiple
MSC products including M SC.Nastran, Respondent shal bear the burden of proof, in any
proceeding ether before the Commission or in acourt, to show that the consideration paid in
advance for MSC.Nastran under any such contract or license is less than the entire consideration
paid in advance under the contract or license. In the event that the customer islisted on
Confidentia Appendix B, the amount of the advance congderation shdl be no less than shown.
For those customers not listed on Confidentid Appendix B, the amount of the advance
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C. Respondent shal maintain dl current input and output file formats for MSC.Nastran so that users
of MSC.Nastran would not be impeded or pendized in their use of modds, files, or
Complementary Software if they switched to the verson of Nastran offered by the Acquirer.

D. Respondent shdl not refuse to ded with any customer or prospective customer for the reason, in
whole or in part, that such customer or prospective customer deds with the Acquirer.

IX.

IT ISFURTHER ORDERED that, for a period of ten (10) years from the date this Order
becomes fina, Respondent shal not, without prior notification to the Commission, directly or indirectly
acquire any stock, share capitd, equity, or other interest in any Person engaged in the devel opment of
any verson of Nastran, or in any Person engaged in, or in any assets used in, the sales, distribution or
licensing of Nastran; provided that no such prior notification is required with respect to any Person or
assets whose relationship to Nastran is limited to the reselling or distribution of Nastran on behaf of
another Person or Persons. Such prior notification shall be given on the Notification and Report Form
st forth in the Appendix to Part 803 of Title 16 of the Code of Federal Regulations as amended, and
shall be prepared and transmitted in accordance with the requirements of Part 803, except for the
following: no filing fee will be required for any such natification; natification shdl be filed with the
Secretary of the Commisson; notification need not be made to the United States Department of Justice;
and notification is required only of Respondent. Respondent shdl provide such notification to the
Commission at least thirty days prior to consummating any such transaction (hereinafter referred to as
the "firs waiting period"). If, within the first waiting period, representatives of the Commission make a
written request for additiond information (within the meaning of 16 C.F.R. § 803.20), Respondent shall
not consummate the transaction until thirty days after substantialy complying with such request for
additiond information. Early termination of the waiting periods in this Paragraph may be requested and,
where gppropriate, granted by letter from the Bureau of Competition. Provided, however, that prior
notification shal not be required by this Paragraph for a transaction for which notification is required to
be made, and has been made, pursuant to Section 7A of the Clayton Act, 15 U.S.C. 18a, and that
nothing in this Order shdl be congrued to relieve Respondent of its obligation to comply with any
natification requirement of that statute.

IT ISFURTHER ORDERED that:
A. Within sixty (60) days after the date this Order becomes final and every sixty (60) days thereafter

until it has fully complied with its obligations under Paragraphsil, 1V, V, VI, and VI1.B. of this
Order, Respondent shal submit to the Commission a verified written report setting forth in detall
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the manner and form in which it intends to comply, is complying, and has complied with
Paragraphs|l, IV, V, VI, VII.A., and VII.B of this Order. Respondent shdl include in such
compliance reports, anong other things that are required from time to time, afull description of the
efforts being made to comply with the Order, including a description of al substantive contacts or
negotiations for the divestiture and the identity of al parties contacted. Respondent shdl include in
its compliance reports copies of dl written communications to and from such parties, dl interna
memoranda, and al reports and recommendations concerning divestiture.

Within six (6) months after the date this Order becomes final and every sx (6) months theresfter
until it has fully complied with its obligations under Paragraph VI1.A. of this Order, Respondent
shdl submit to the Commisson a verified written report setting forth in detail the manner and form
in which it has complied and is complying with Paragraph VII.A. of this Order.

One (1) year from the date this Order becomes fina, annualy for the next nine (9) years on the
anniversary of the date this Order becomes find, and at such other times as the Commission may
require, Respondent shdl file a verified written report with the Commission setting forth in detall
the manner and form in which it has complied and is complying with this Order.

XI.

IT ISFURTHER ORDERED tha Respondent shdl notify the Commission at least thirty

(30) days prior to any proposed change in Respondent, such as dissolution, assgnment, sde resulting in
the emergence of a successor corporation, or the creation or dissolution of subsidiaries or any other
change in the corporation that may affect compliance obligations arising out of this Order.

XI1.

IT ISFURTHER ORDERED that, for the purpose of determining or securing compliance

with this Order, upon written request, Respondent shal permit any duly authorized representative of the
Commisson:

A. Access, during office hours and in the presence of counsd, to dl facilities and access to ingpect

and copy al books, ledgers, accounts, correspondence, memoranda and other records and
documents in the possession or under the control of Respondent relating to any meatters contained
in this Order; and
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B. Uponfive (5) days notice to Respondent and without restraint or interference fromit, to interview
officers, directors, employees, independent contractors, or agents of Respondent, who may have
counsdl present, relating to any matters contained in this Order.

X111,
IT ISFURTHER ORDERED that this Order will terminate on October 29, 2012.
By the Commission.
Dondd S. Clark

Secretary

SEAL:
ISSUED: October 29, 2002
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Appendix A

[MSC.Software Corporation |etterhead]
[date]

[Name of customer]

Attention:[name of contact person at customer]
[Address of contact person a customer]
[telephone number of contact person]

Dear [contact person]:

Thisisto inform you that, pursuant to an order of the Federal Trade Commisson,
M SC.Software Corporation (“MSC”) is required to alow certain of its customers under a contract or
license for aterm longer than one year for MSC.Nagtran, or for multiple M SC products including
MSC.Nastran, to terminate or rescind such contract or license in whole or in part in order to deal with
[Acquirer]. Accordingly, if and when you license averdon of Nastran from [Acquirer], you have aright
to terminate your contract or currently existing amendments to your contract as it relates to
MSC.Nastran regardless of the termination date specified in that contract or amendment. There will be



APPENDIX B

CONFIDENTIAL

[LIST OF AFFECTED CUSTOMERS]



