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quash, Rambus’s counsel forwarded the opinion to NEC USA’s counsel and requested a 

meet and confer to discuss the objections that NEC USA had raised.  NEC USA has 

declined even to discuss its objections.  Accordingly, Your Honor should order NEC USA 

to produce the responsive documents forthwith. 

II. ARGUMENT 

A. NEC USA Has Greater Coordination With And Control Over Documents 

Possessed By Its Japanese Parent Than The Coordination And Control Which 

Your Honor Found Sufficient To Compel Production Of Documents Possessed 

By The Japanese Parent Of Mitsubishi Electric & Electronics USA, Inc. 

 On September 9, 2002, Rambus served a subpoena on NEC USA that requested 

documents on the same subject matters as those propounded in the October 3, 2002 

subpoena duces tecum to Mitsubishi that Your Honor has previously enforced.    See Perry 

Decl., ¶ 2.  On September 23, 2002, NEC USA objected to the production of responsive 

documents possessed by its foreign affiliates, as called for in the subpoena.  Id.  At 

approximately the same time, counsel for Rambus and counsel for Mitsubishi were 

discussing the same issues.  Mitsubishi subsequently filed a motion to quash Rambus’s 

subpoena, which motion explicitly addressed the issue of a domestic corporation’s 

obligation to produce documents in the possession of an overseas corporate parent.  On 

November 12, 2002, Your Honor denied Mitsubishi’s motion to quash and ordered 

Mitsubishi to produce responsive document in its parent company’s possession.  In Your 

Honor’s November 18, 2002 Opinion supporting the November 12, 2002 Order denying 

Mitsubishi’s motion to quash, Your Honor observed that  

 “The test to determine whether a corporation has custody and control 
over documents located with an overseas affiliate is not limited to whether 
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JEDEC meetings.  Id.  In short, the evidence that NEC USA and NEC Corp. 

representatives worked together and regularly exchanged documents is clear and 

convincing.  Under the case law, as accurately described by Your Honor in your November 

18, 2002 Opinion, NEC USA thus has access to the relevant responsive documents 

possessed by NEC Corp., as well as “control” and the ability to obtain and produce those 

documents in this matter. 

 The exchanges between NEC USA and NEC Corp. go to more than just JEDEC-

related documents.  As set forth in Rambus’s pending motion challenging Samsung’s 

claims of a “joint defense privilege”, NEC Corp. is a founding member of Advanced 

DRAM Technology (“ADT”), an industry consortium whose goal is to design future 

generations of DRAM.  The log indicates that some of the NEC Corp. employees who 

participated in the ADT discussions of alternative technologies were the very same NEC 

Corp. employees who had been communicating on a regular basis with NEC USA’s 

JEDEC representative, Howard Sussman.  Id., ¶ 6.   The evidence thus clearly indicates 

that NEC USA has the “ability to obtain” JEDEC and ADT-related documents from NEC 

Corp. in the ordinary course of business2.  Accordingly, as was true of Mitsubishi USA, 

NEC USA cannot claim that it does not have “control” over the highly relevant documents 

held by NEC Corp. 

                                                 
2   In addition, there has been substantial “exchange or intermingling” of officers between 
NEC USA and NEC Corp., another factor cited in Your Honor’s November 18, 2002 
opinion.  See id., ¶ 7 and ex. B. 
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B. NEC USA Has Refused To Meet And Confer Regarding The Issues Raised By 

This Motion. 

 As noted above, Rambus’s counsel has attempted to resolve this dispute by 

forwarding Your Honor’s past opinions and order on the issue to counsel for NEC USA 

and by requesting a meet-and-confer.  Id., ¶ 4.  Counsel for NEC USA has so far declined 

to discuss the matter.  Id. 

 If counsel for NEC USA had participated in a meet-and-confer, Rambus would 

have offered to ease any possible burden on its corporate parent by limiting the production 

from the parent to the following documents (all of which are encompassed within the 

numerous specifications in Rambus’s September 9, 2002 subpoena and all of which Your 

Honor ordered Mitsubishi to produce): 

 (1) all documents relating to participation by NEC USA or NEC Corp. in 

JEDEC, and those documents relating to their understandings of the JEDEC patent 

policies; 

 (2) all documents relating to the evaluation by NEC Corp. or NEC USA of the 

scope of Rambus’s intellectual property rights, and alternative s to the technologies 

embodied in those rights; 

 (3) all documents relating to the technology disclosed to NEC Corp. or NEC 

USA by Rambus pursuant to a non-disclosure agreement; 

 (4) all documents relating to the potential costs of switching to a DRAM 

technology different from those incorporated in a JEDEC standard, including efforts by 

ADT, SLDRAM or others to promulgate alternative standards; and 

 (5) the factors driving DRAM pricing. 




