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)

UNITED STATES DEPARTMENT OF JUSTICE'S
MOTION FOR IN CAMERA TREATMENT OF DOCUMENTS

Mon party United States Department of Justice, Antitrust Division (*DOJ") hersby
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peernership or corporation tequesting i camera treatment.” Further, the determination of

*clearly defined, serious injury™ is to be made on the hasis of the standards articulated in FLI.

Hood & Sups, Ine., 58 F1.C. 1184, 1188 (1961), snd Bristol-Myers Co,, 90 FT.C. 455, 456

1977). as modified by ' 95 F.T.C. 352, 355 (198(h. The




mferrad from the nature of the documents themselves.” HLP. Hood & Sons, 38 FULLC, ot 118E,

In this ease, the injury is docomenied in the United States Department of Justice’s Cenfidential

Motion to Limit Discovery Relating to the DRAM Grand Jury, as well as in the Declaration of R
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IT 18 FURTHER ORDTRED that the Unitad States Department of Tustice’s Confidential
Motion to Lamit Descovery Belating to the DEAM Grand Jury, as well as the Declaration of B,

Hewitt Pate, will not be disclosed to any party in this action.

James P. Timony
Chief Administrative Law Judge

Lisle:
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to any communications with the DOT conceming the ongoing DRAM grand jury investigation;

{2) discovery requeats at materials produced to the grand jury; end (3) any witness deposiliens on
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erand fy investigation are completely irrelevant to the allspations in the FTC complaint.

B. Roguest for All Decuments Produced to the Grand Jury Ts Prohibited
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Amendment privilepe apainst self-inerimination or testifying and subjecting themselves o self-
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FACTUAL BACKGROUND

A, The DIRAM Grand Jory lovestigation
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relating lo communications wilh Lhe DOJ coneerning the DRAM grand jury investigafion. This

informaticn is itrelevant o Rambus® defense since the subpoena negotiations and other

communications ocour in a completely different fietuul and legal context than the FTC’s lawsuit.
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parties); In re Polyvpropylene Carpet Antitrust Litipation, 181 F.R.D. 680, 686-89 (N1, Ga.

1998 (THO] successully wsserts invesligalory privilege over documents inadvertently furnished

to defendant afier completion of criminal investigation and later obtained from defendant through
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Tyite v, Hepre 98 F.3d 1411, 1418 (D.C.Cir J0%6\ finsernal sitation amitted.

] ol LN NN
i =1

N




manufaciurers, ™ the infarmation is evaluative, oot factual. As previously explained, with respect
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Ramhbua is not an acmal or potental defendani in the BOTs DRAM investigalion, Nor,
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privy to the information at a point when Lhe D) is in the thick of ity investigation. Thus, one of
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Mitsubishi Electric & Electronics USA, Tnc. to Quash or Narmow Subpoena, Nov. 18, 2002, p.5.
However, we note the FTCs pusessment that, at best, faclors driving DRAM pricing are *of
subsidiary Importance i the overall hagation.” DOJ Mal. lo Intervene at Bx. 1}, BMareover, even
if 1t turns out that increases in prices of DRAM chips and maodules are partly attributable to
collusion by DRAM manutactuiers, this does not necassarily translate into a finding that
Rambus® allegedly cxecssive ravaltics were not also & contributing tactor to increased down-
streamn prices.

Kinth Factor: Whether the information songht is available throush othor discovery
or from ather sonrces

s previoushy discussed. the THI sepk< a madest limitation nn diseovery. We do nnd
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g auy “silver bullets,™ rather than receiving them on a silver platict. Scg Unifed Staics v,
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Tenth Factor: The impoartanee of the infarmation sought to Rambns® defense
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2T RID 227, 229-304{D.D. C tEE. give-

and-take inherend in ncgotiating subpoena compliance, and other requests for information,

ins v, Shearson/American Exprags, Tnc.

3

erystallizing one side’s thoughls by pulling them on paper should be expected and encouraged;
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whom the Division intcnds 1o interview in the course of its criminal investigation, For the same
reasons that the balance of imderests Tavors inaintyimany Lhe privileged status ol documenis
exchanged between third partics and the Division, 50 too should the privilege apply to deposition
testimony regarding communications with the NOJ eoncerning the grand jury investigation. The
investigatory privilege would be rendered utterly meaningless if information contained in

protected documents could alternatively be obtained by depasition,

B. Dhscovery Request for All Grand Jury Documents Is Prehibited under Federal Rule

—

riLlC ol Seereny lur drselosures pursuanl o  an order ol ™a comt preliminary to 0T I COnjuncton
with a judicial proceeding.” Ted. R. Crim. P, 6(¢)(3MEX1). Under this cxception, the secrecy of
pramd jory maslerials st be maintained unless the party secking disclosure can demonstrate
“compelling necessity™ of “particularized need” for disclosure. Miller, 087 F 24 at L1088, The
court muzst weigh the need for contimicd scoreey against the party™s necd [or the documents.

The secrecy requirement does not apply to documents ereated for a purpose other than the

14




oramd jury’s investigatinn when such documents are specifically sought “for [their] own sale —
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congiderations. The DOJ does not conlend thal business documents are beyond the reach ot
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from their emplaver, compelilors, or cuslomers, and speourage por-cooperaling witnesses o
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atay disecvery cntirely or (¢ nastow the range of discovery so as not to impinge upon the ¢ritinal

procecdings.” (emphusis added).
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ORDER GRANTING UNITED STATES DEFARTYENT OF JUSTICE'S
MOTION T0O LIMIT DISCOVERY RELATING TO THE DRAM GRAND JURY

Upon conzideration of the Motion of the Taited States Department of Justice, Antitrust
Division (“DOI™) to Limit Diseovery Relating to the DRAM Grend Jury, dated December 27,
20002,

IT IS 1LIEREBY ORDERED thar the DOJFs Confidential BMotion to Limit Discovery
Relating ey the DRAM Grand oy 1s GRANTELD:

IT IS FURTLIER ORDERET} that any discovery relating to any communications with the
DO concermng the engoing TPRAM prand jury investigation is prohibited;

IT I8 FURTIIER ORDERED that discovery requests of materials produced to the grand
jury are prohibilsl;
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