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UNITED STATES OF AMERICA

2 BEFORE THE FEDERAL TRADE COMMISSION

3

4 In the Matter of

5 RAMBUS INCORPORATED, Docket No. 9302

6

. a corporation.

8  NON-PARTY MITSUBISHI ELECTRIC & ELECTRONICS USA, INC.’s OPPOSITION

0 TO RESPONDENT RAMBUS INC.’s MOTION TO COMPEL
10 L INTRODUCTION
11 Non-party Mitsubishi Electric & Electronics USA, Inc. (“MEUS”) herei)y
12 opposes the motion to compel filed by Respondent Rambus Inc. (“Rambus”) in this proceeding
13 on December 20, 2002. The motion should be denied for a variety of reasons.
14 As an initial matter, Rambus bases its motion solely on a provision in the Federal
15  Trade Commission Rules of Practice for Adjudicative Proceedings (“Rules of Practice”)
16  applicable only to parties and, hence, of no moment vis-a-vis MEUS. More fundamentally, the
17  premise that the Rules of Practice authorize the relief Rambus requests here against a non-party
18  is wholly unsupported.
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1 Id. After locating potentially responsive MEUS documents, the Assistant General Counsel
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personally reviewed thousands of pages of documents in an effort to produce responsive

3 documents promptly in this proceeding. Id., 7.

4 As a result of these efforts, MEUS has already produced the majority of its
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6 November, MEUS identified and made available to Rambus 19 boxes of potentially responsive
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1  has legal control over documents in MELCO’s exclusive possession (“MELCO documents”) and

J Eﬂpi mwmmn ME‘T i i ‘jnnumnn.fn ramacnaittn ta D nrmmhin’a aubmnann AMRTIQ arlkrad
N <

whether MELCO would provide responsive documents to MEUS for production to Rambus.

Calkins Decl., § 5, Ex. A. MELCO has repeatedly declined to provide documents maintained
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under its exclusive control in Japan to MEUS for production to Rambus in this proceeding. Id.,
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7  unable to obtain and produce them.

8 C. Rambus’s Insincere And Insufficient Effort To Resolve The
5 Issues Raised In This Motion By Agreement
10 The motion addresses three issues: (1) production of remaining MEUS
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12 and (3) a privilege log. Mot. at 2. BJ Watrous, counsel for Rambus, raised the same three issues



2  with MEUS. Id. And Rambus did so less than two business days before MEUS would close mmmfor
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1 B. Rambus Failed To Satisfy Its Obligation To Confer With
MEUS In Good Faith Before Filing This Motion.

2

3 Rule 3.22(f) requires the moving party to “confer[] with opposing counsel in an
4 effort in good faith to resolve by agreement the issues raised by the motion” without reaching an
5 agreement before filing the motion. 16 C.F.R. § 3.22(f).

6 Here, rather than complying with this requirement, Rambus filed the motion

g three issues raised in the motion. In accordance with an agreement reached on December 17 and

9 confirmed in writing on December 18, MEUS provided its written response concerning each of
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2 BEFORE FEDERAL TRADE COMMISSION
3
4 ' L
)
5 In the Matter of )
)
6 RAMBUS INCORPORATED, ) Docket No. 9302
7 )
a corporation. )
8 )
9 \ _
RULE 3.22(f) DECLARATION OF TERRENCE H. CROSS IN SUPPORT OF NON-
10 PARTY MITSUBISHI ELECTRIC & ELECTRONICS USA, INC.’s OPPOSITION TO
RAMBUS INC.’s MOTION TO COMPEL
11
12
L, Terrence H. Cross, declare as follows:
13
1. I am Assistant General Counsel for Mitsubishi Electric & Electronics
14

USA. [l MELSA Brcercoc |




1 right to demand or obtain documents from MELCO.
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reviewing, redacting or logging as necessary, and producing documents located throughout its
organization in a good faith effort to comply with the orders issued by Judge Timony in this

proceeding.

6. For example, to identify potentially responsive MEUS documents, I have
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8  Sunnyvale facility. Ihave also worked closely with knowledgeable representatives concerning
9  MEUS offices throughout the country to determine whether those offices have additional
10  responsive documents.
11 7. In the last month alone, I have personally reviewed thousands of pages of
12 documents in an effort to produce responsive documents promptly in this proceeding. In late
13 November, I identified and made available to Rambus 19 boxes of potentially responsive
14 documents, resulting in the production of 5,767 pages — each of which I reviewed. Earlier this
15 month, I reviewed thousands more pages of documents and produced four additional boxes of
16  documents to Rambus. Among these four boxes of documents was the paper correspondence
17  and other paper files of Sam Chen, who represented MEUS at JEDEC meetings and is its most

18  knowledgeable person concerning JEDEC.
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UNITED STATES OF AMERICA

2 BEFORE THE FEDERAL TRADE COMMISSION
3
* )
5 In the Matter of )
)
¢ RAMBUS INCORPORATED, ) Docket No. 9302
)
v a corporation. )
)
8
DECLARATION OF JOHN W. CALKINS IN SUPPORT OF NON-PARTY MITSUBISHI
9 ELECTRIC & ELECTRONICS USA, INC.’s OPPOSITION TO RESPONDENT
10 RAMBUS INC.’s MOTION TO COMPEL
11
12 L, John W. Calkins, declare as follows:
13 1. I'am an attorney with the firm of Bingham McCutchen LLP, counsel for

14 non-party Mitsubishi Electric & Electronics USA, Inc. (“MEUS?”) in this matter. Except as
15 otherwise indicated below, I make the statements in this declaration based on personal

16  knowledge and, if called as a witness, could and would testify competently thereto.

17 2. This motion relates to a subpoena duces tecum purportedly served on

18  MEUS by Rambus Incorporated (“Rambus™) in a proceeding before the Federal Trademark
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1 Rambus in this proceeding -- has been the primary contact for Rambus in connection with both

2 of'these productions.

3 4. I am informed and believe that the thousands of pages of documents

4  already provided to Rambus in these two large-scale productions constitute the majority of

5 MEUS documents responsive to the subpoena. I am informed and believe that the only

6 responsive MEUS documents yet to be produced are electronic mail files, which Mr. Cross and

7  others at MEUS are in the process of reviewing for production to Rambus in early January, along
8 with a privilege log identifying a small number of documents withheld on the basis of the

9 attorney-client privilege and/or the attorney work product doctrine.

10 5. On December 2, 2002, my colleague David Burse sent a letter to Donald

12 corporate parent of MEUS’s corporate parent. The letter explained that the November 26, 2002

13 Order in this proceeding denying MEUS’s request for interlocutory appeal required MEUS to



1 _ On Depemher 3 2002 1 gent aletter fn Steven Perry of Munger Tnlles &

2 Olson, co-counsel for Rambus in this proceeding. This letter described the scope of the first
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1  hereto.
2 11.  On December 20, 2002 — the date by which I’d agreed to provide a written
3 response to Mr. Watrous concerning the three issues enumerated in his December 17 electronic
4  mail message, and on which I did so — Rambus filed this motion without reviewing that response.
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6. response due that dav. as nreviously aereed. and without commnicatine with METIS atallon
7  December 19 or December 20. Rambus did not disclose in its moving papers that such an
8  agreement had been reached with MEUS. And Rambus filed this motion on December 20, less
9 than two business days before MEUS would close for more than a week in connection with the
10  holidays, as Rambus was aware.
11
12 I declare under pbenaltv of periurv under the laws of the United States of America |
13 that the foregoing is true and correct.



EXHIBIT A




BINGHAM McCUTCHEN

December 2, 2002 Direct: (650) 849-4824
’ david.burse@bingham.com

VIA FACSIMILE (312) 840-7777
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EXHIBIT B







EXHIBIT C




DEC-10-2002 11:11 JENNER AND BLOCK,LLC 312 527 @484 P.B2/G2

JENNER&BLOCK

DonNaLD R. HARRiS Jenner & Block. 1o Chicage
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EXHIBIT D
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EXHIBIT E




RE: Mitsubishi Document Review Page 1 of 3

Calkins, John




RE: Mitsubishi Document Review Page 2 of 3

----- Original Message-----

From: Watrous, Bruce "BJ" [mailto:bwatrous@graycary.com]
Sent: Tuesday, December 17, 2002 9:10 AM

To: 'john.calkins@bingham.com’

Cc: Cunningham, Sean; Watrous, Bruce "BJ"

Subject: Mitsubishi Documents

John:

| left you a phone message, but wanted to follow-up via email to again memorialize my requests.

Tpheqingd wantedio let wopknawuedhat wa did reqad@e (vcaddilicqal Mitsihishi dogineartefram
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RE: Mitsubishi Document Review Page 3 of 3

destroy all copies of the original message.
To contact our email administrator directly, send to postmaster@graycary.com

Thank you.

12/30/2002







Bingham McCuichen LLP
Three Embarcadero Center

San Francisco, CA

December 20, 2002

VIA FACSIMILE AND MAIL

BJ Watrous, Esq.
Gray Cary
— Vemalli ' Y8

- BINGHAM McCUTCHEN

Direct: (415) 393-21210
john.calkins@bingham.com

‘ . 415.393.2286 fox

Re: In the Matter of Rambus Incorporated, Docket No. 9302







EXHIBIT A




DEC-04-20@2 17:33 JENNER AND BLOCK,LLC 312 527 8484 P.02/82

. JENNER&BLOCK

ree Jenner & Block, LLC Chicago
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EXHIBIT B




DEC-18-2082 11:11 JEMNER AND BLOCK,LLC 312 527 9484 P.0Q2-02
) JENNER&BLOCK
Jenner & Block, 11c Chicago
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1 UNITED STATES OF AMERICA

2 BEFORE THE FEDERAL TRADE COMMISSION

3

4  In the Matter of

5 RAMBUS INCORPORATED, Docket No. 9302

6

. a corporation.

8

9 [PROPOSED] ORDER DENYING MOTION TO COMPEL
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11 Rambus Inc. (“Rambus”) on December 20, 2002 and the answer of non-party
12 Mitsubishi Electric & Electronics USA, Inc. in opposition to that motion,
13 IT IS HEREBY ORDERED that Rambus’s motion is DENIED.









Dated: December 30, 2002

Geoffery Oliver, Esq
Federal Trade Commission
601 New Jersey Avenue
Washington, DC 20001
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erard P. Finn
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