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l. INTRODUCTION

Despite its extraordinary length, Complaint Counsel’ s motion for default
judgment is utterly without merit. Complaint Counsel’s motion purportsto seek a
default judgment against Rambus based on Rambus's alleged destruction of
documents in anticipation of litigation. But Complaint Counsel do not and cannot
make the required showing that Rambus acted in bad faith when it adopted a
routine document retention policy in 1998 similar to the policiesin place at most
public companies. Nor can Complaint Counsel show that the effect of Rambus's
document retention policy has been to deprive Complaint Counsel of the ability to
obtain afull and fair adjudication of their case. Given these and other failures of
proof, thereis no basis for depriving Rambus of its fundamental right to a hearing
in this matter.

Unless intended simply as character assassination, this motion likely
reflects a growing recognition by Complaint Counsel that there are serious holesin
their case. Discovery in these proceedings has produced overwhel ming evidence
that directly refutes Complaint Counsel’s core allegations relating to issues such as
the scope of JEDEC' s patent disclosure policy, the awareness on the part of
JEDEC members that Rambus would seek patent coverage for various
technol ogies being considered for standardization, and the extent to which JEDEC
members relied on their mistaken belief that Rambus's patents wereinvalid in
voting to adopt the SDRAM and DDR standards. Complaint Counsel appear to be

more concerned with avoiding the need to prove allegations that are no longer

883723.1



sustainable than with their proclaimed desire to “deter” bad faith conduct that is, in

fact, entirely absent here.
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. STATEMENT OF FACTS

The sole basis for Complaint Counsel’ s attempt to obtain a default
judgment in their favor rests on Rambus's decision to adopt, on counsel’s advice,
aformal document retention policy in July 1998. Because virtually all public
companies have in place similar policies, and because such policies are widely
regarded as an essential component of any well-run business, Complaint Counsel
contend (as they must) that “the policy was a sham,” was not “adopted in the
ordinary course of business,” and was not “motivated by ordinary business
concerns.” Mem. 10. None of these assertions is remotely supported by the
factual record in this case.

A. Rambus Adopted Its Document Retention Policy for Wholly
L egitimate Business Pur poses.

Stripped of the highly misleading “spin” placed on them by Complaint
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I dl ot 35.

I .

I Dl aration of Joel A. Karp filed

separately herewith (“Karp Decl.”) 3. Thus, Complaint Counsel are wrong when
they assert that the idea of adopting a document retention policy “first originated”

with Mr. Karp or Rambus' s CEO Geoff Tate. Mem. 56.

Id. at 42. Commentators

universally agree that reducing the costs associated with reviewing and producing
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documents in response to subpoenas or discovery requests is alegitimate business
concern and one of the principal benefits of adopting a document retention policy.
See, e.g., Jamie S. Gorelick et a., Destruction of Evidence § 10.2, at 310 (1989);
John M. Fedders & Lauryn H. Guttenplan, Document Retention and Destruction:

Practical, Legal and Ethical Considerations, 56 Notre Dame L. Rev. 1, 13 (1980).

883723.1 5-



14 J. Marshall J. Computer & Info. L. 523, 527-28 (1996) (document retention
policies should cover electronic as well as paper documents). Asagenera rule,
the policy specifies that drafts of documents, such as contracts and publicly filed
documents, should not be retained. See Gorelick et al., supra, 8 9.7, at 303
(“Typicaly, for example, drafts of documents and rough sketches of products are
not maintained.”). And the policy seeks to ensure that documents of great value to
the company, such as documents relating to proof of invention dates, are
permanently retained.*

Complaint Counsel focus considerable attention on the policy’ s treatment

of back-up tapes, suggesting that a policy of maintaining back-
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I Srith Dep. Tr. at 72

Complaint Counsel are simply wrong when they suggest that Rambus's
document retention policy mandated the systematic destruction of all e-mail more
than three months old. Mem. 43. The policy itself says nothing about which

specific e-mail messages should or should not be retained or how long the e-mail
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to “eliminate documents it feared would be damaging in future litigation.” Mem.
10. The evidence, including the evidence Complaint Counsel cites, demonstrates
that the primary motivation for Rambus' s adoption of the policy wasiits legitimate
desire to reduce the expenses incurred in the review and production of documents
responsive to discovery requests. As noted earlier, that is not only awholly
legitimate business concern, but also one of the primary reasons all companies of
any size seek to implement document retention policies.®

The testimony of Mr. Karp, the individual at Rambus primarily responsible
for drafting the document retention policy, could not be clearer on this point. He
testified that he was most concerned about a “third-party type request,” in which

Rambus, even though not a party to litigation, would be served with broad

requests for documents. Karp Dep. Tr. at 335. || GGG
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those documents. “[M]y concern was that if | was ever asked to produce those
thousands of back-up tapes, regardless of what they concerned — they did not just
contain e-mail, they contained everything — that it would be atask that would be
beyond the human endurance to have to try to figure out what was on those
things.” 1d. at 348 (emphasis added); see alsoid. at 335 (“And therewas a
concern that there was so much stuff that peopl e would not know even where to
find the real stuff. There would be so many extraneous things that it was
necessary to find out what’ s extraneous and what’ s not.”).

The evidence cited by Complaint Counsel on thisissue simply confirms
that Rambus was motivated by legitimate business concerns in adopting its
document retention policy. For example, Complaint Counsel place heavy reliance
on aMarch 16, 1998, e-mail from Mr. Roberts to Joseph Lau, which stated that
“thereisagrowing worry about the e-mail back-ups as being discoverable
information.” CC Tab 82 at R200430.” When asked specifically what he meant
by this, Mr. Roberts explained: “Just that there was e-mail that would be
something that would have to be gone through if there ever was litigation in the
company. And that it was avast volume of material that somebody would have to
wade through at probably very expensiverates.” Roberts Dep. Tr. at 144. Mr.

Roberts also testified that concerns over the cost of review and production had

"“CC Tab” refersto the compilation of evidence submitted by Complaint Counsel in
support of their motion for default judgment, and is followed by the applicable tab and
page references.
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nothing to do with whether e-mail stored on back-up tapes could be used against
Rambusin litigation. The concern was simply that, given the volume of material
that existed, if discovery requests were received “potentially all of that e-mail,
relevant or not, would have to be reviewed, and that that was an expensive
process.” |d. at 146 (emphasis added); see also id. at 151 (“you’ re talking about a
vast amount of information that, in theory, somebody would request and say we
want to go through every single last byte at $300 an hour times whatever”); id. at
148 (noting that the years of back-up tapes contained “tons and tons of
information,” and “that if there was litigation, . . . somebody very expensive would
have to go read through every word”).

The testimony of other Rambus employeesisto the same effect. For
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Barth Dep. Tr. at 343-44.°

As this evidence demonstrates, when Rambus witnesses referred to
concerns about documents being “ discoverable in alawsuit” (CC Tab 2 at 8) or
“discoverable in subsequent litigations” (CC Tab 3 at 339), they were not referring
to concerns that the substance of such documents would prove harmful to Rambus
in litigation. They were instead referring solely to the concern that maintaining
vast volumes of documents and electronic files that were neither required by law
to be kept nor needed by employees to perform their jobs would result in
exorbitant drains on the company’ s financial and human resources simply to
respond to the most routine request for documents.

B. Rambus’'s Document Retention Policy Was | mplemented in a
Manner Fully Consistent With L egitimate Business Practices.

As explained above, no evidence supports Complaint Counsel’s claim that
Rambus’ s document retention policy was adopted with illegitimate motives. Nor,
as explained below, is there any evidence to support Complaint Counsel’s
similarly unfounded allegation that, in implementing the policy, Rambus
employees “were directed to seek out and destroy documents that might be

harmful to Rambus in future litigation.” Mem. 88 (emphasis omitted).

8 Perhaps not coincidentally, Complaint Counsel included page 343 of Mr. Barth's
deposition transcript in its compilation of evidence (see CC Tab 57), which contains the
first two lines of this passage. Complaint Counsel chose not to provide the Court with
the very next page of the transcript, which contains the remainder of the passage quoted
in text.
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After the document retention policy had been finalized in July 1998, Mr.

S16xiff0100
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“LOOK FOR REASONS TOKEEPIT.” Karp Decl. Exh. B at R124530,
R124531, R124534-R124538. Testimony cited by Complaint Counsel themselves
confirms the nature of the guidance Mr. Karp gave during his presentations. See
Mem. 2 (quoting testimony of Richard Crisp) (“| definitely made an attempt to go
through my file and look for thingsto keep . . . as[Mr. Karp] had directed usto
do.”) (emphasis added).

Nor did Mr. Karp, or anyone else at Rambus, direct employees to target the
elimination of either JEDEC-related documents or any other category of
documents that Rambus supposedly feared “would be damaging in future
litigation.” Mem. 9 n.7. Mr. Crisp, for example, testified that “nobody came in
and told me specificaly, ‘ Throw away these kinds of things and keep these kinds

o
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CC Tab 3 at 338.
Lester Vincent, Rambus's outside patent counsel at the time, was also

asked to comply with Rambus's document retention policy soon after it was
implemented. 1n accordance with the policy, [ EGcCNGGGTEE
I

I CC Tab 102 at 425-
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documents and given many days of deposition testimony, none of which even
hints that harmful evidence was targeted for elimination.

More fundamentally, however, Complaint Counsel’s entire argument is
premised on the fal se assumption that Rambus violated JEDEC’ s patent disclosure
policy and feared that its conduct at JEDEC would render its patents
unenforceable. As Rambus has noted elsewhere, there is now overwhelming
evidence that JEDEC merely encouraged, but did not require, the disclosure of
patent applications. See Memorandum by Rambus Inc. in Response to Maotion by
Department of Justice to Halt Discovery Relating to the DRAM Grand Jury at 4
(filed Jan. 3, 2003). For example, as recently as February 2000, JEDEC’ s Board
of Directors confirmed that the disclosure of patent applications was not required
under JEDEC’ s patent policy but was merely “encourage[d].” See excerpt from
February 7-8, 2000, Board meeting, attached as Exhibit 1.™*

Rambus submits this evidence not to pre-try the merits but to show that
Complaint Counsel cannot properly ask Y our Honor to base a default sanction on
the presumption that Rambus had something to “cover up,” when it is now clear
that Rambus had no disclosure obligations with respect to patent applicationsin

thefirst place. And Complaint Counsel also misrepresent the record when they

1 A few days after the February 2000 Board meeting, long-time JEDEC/EIA Secretary
Ken McGhee sent an e-mail to the JEDEC 42.4 committee explaining that disclosure of
patent applications goes “ one step beyond the patent policy,” and noting that such
disclosure “cannot be required of members at meetings.” See February 11, 2000, e-mail,
attached as Exhibit 2.
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suggest that Mr. Karp knew that Rambus's conduct at JEDEC would call into
guestion the enforceability of the company’ s patents, given his participation in
JEDEC in the 1991-1996 timeframe as a representative for Samsung. Mem. 57-
58. AsMr. Karp has testified, he saw nothing during histenure at JEDEC that
would have given him cause for concern, and the first time he “even became
aware of any potential issues surrounding JEDEC was when Hitachi filed their
counterclaimsin the suit that Rambus filed against them [in January 2000].” Karp
Dep. Tr. at 313, 318.%

1. ARGUMENT

Complaint Counsel ask the Commission to enter a default judgment against
Rambus on all liability issues, thereby depriving Rambus of any opportunity to
contest the unprecedented theory of antitrust liability advanced in thisaction. As
the case law makes clear, depriving a party of itsday in court is the gravest

possible sanction and may be imposed only in the most egregious cases of

12 Complaint Counsel note that in the Infineon litigation Judge Payne awarded Infineon
attorneys fees based in part on his view that Rambus had destroyed documents pursuant
to its document retention policy “for the purpose of getting rid of documents that might
be harmful” in litigation. Mem. 3 (quoting Judge Payne's order). Complaint Counsel are
disingenuous, however, when they assert that Rambus * has never challenged [Judge
Payne' s| conclusion that the company engaged in sanctionable misconduct by destroying
documents in anticipation of litigation.” Mem. 3-4. Rambus has, in fact, vigorously
contested that conclusion in the Micron litigation, and el sewhere, where Rambus has
pointed out that Judge Payne’ s conclusion about the purpose for which Rambus adopted
its document retention policy is based largely on the same erroneous interpretation of
comments concerning documents being “discoverablein litigation” that Complaint
Counsel rely on here. Rambus has not appeal ed the erroneous factual findings underlying
Judge Payne' s award of attorneys’ feesin the Infineon case only because doing so was
not necessary to seek reversal of the award, given the legally defective premises upon
which the award is based.
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evidence destruction. See, e.g., TeleComInt’| Am. Ltd. v. AT&T Corp., 189
F.R.D. 76, 81 (S.D.N.Y. 1999) (sanction of dismissal isa*“drastic remedy” to be
imposed only in “extreme circumstances’); Capellupo v. FMC Corp., 126 F.R.D.
545, 552 (D. Minn. 1989) (entering judgment against a party who has lost or
destroyed evidence must be regarded as sanction of “last resort”).

To obtain the extreme remedy it seeks here, Complaint Counsel must
prove, by clear and convincing evidence, three elements: (1) that Rambus
destroyed documents relevant to this action willfully and in bad faith; (2) that
Complaint Counsel have been prejudiced by the aleged loss of such documents;
and (3) that no lesser sanctions are adequate. 1d. Complaint Counsel come
nowhere near making the showing required to establish any one of these elements.
This motion must therefore be denied.

A. Rambus Did Not | mplement Its Document Retention Policy in
Bad Faith.

A court may useitsinherent power to enter a default judgment “only if it
finds, first, by clear and convincing evidence — a preponderance is not sufficient —
that the abusive behavior occurred.” Shepherd v. American Broadcasting Cos., 62
F.3d 1469, 1472 (D.C. Cir. 1995). The “abusive behavior” that is a necessary
predicate for depriving alitigant of its day in court requires a showing of bad faith.
Colev. Kéller Indus., Inc., 132 F.3d 1044, 1047 (4th Cir. 1998) (“absent bad-faith

conduct . . . dismissal on the grounds of spoliation of evidence is not authorized”);
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Pressey v. Patterson, 898 F.2d 1018, 1021-22 (5th Cir. 1990) (reversing entry of
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Thisisan element of proof, measured under a“clear and convincing evidence”
standard, that Complaint Counsel have not and cannot meet.

Complaint Counsel have presented no evidence, let alone clear and
convincing evidence, establishing that Rambus adopted and implemented its
document retention policy for the purpose of preventing the use of documentsin
subsequent litigation. In attempting to establish this necessary predicate for the
relief they seek, Complaint Counsel rely most heavily on statements by Rambus
employees that the vast quantities of e-mail and other documents accumulated by
the company would potentially be “discoverable in subsequent litigations.” Mem.
3. Asexplained above, these references simply allude to the fact that, because all
of those documents were potentially discoverable, they would all have to be

reviewed at great cost if Rambus became involved in litigation or received third-

party document requests. [
I - c the desire to reduce the costs associated with

reviewing and producing large quantities of documents is widely regarded as one
of the principal benefits of adopting such apolicy. Complaint Counsel are ssmply
wrong in arguing that concern about the content of specific documents being
discoverable was the motivating force behind Rambus' s decision to adopt its
document retention policy.

Complaint Counsel are also wrong when they assert that Rambus's CEO,

Geoff Tate, told Mr. Karp to destroy back-up tapes and files from the “ pre June
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1996" period. Mem. 86. Complaint Counsel manufacture the claim that Mr. Tate

said anything about “ destroying” back-up tapes; no such conversation is reflected

in Mr. Karp’snotes. CC Tab 46 at R300801. [ GGG
|
I

I 'd. Complaint Counsel’s attempt to distort the record on this point is
indicative of the complete absence of evidence supporting their claim that

“Rambus ingtituted its ‘ document retention’ policy for the very purpose of

destroying, and thereby depriving opposing litigants of, relevant evidence.” Mem.
87 (underlining in original).

Complaint Counsel quote snippets of cases throughout their memorandum
but seldom discuss the facts of the cases on which they rely. That tactic istelling
because the cases in which courts have found that parties destroyed evidencein
bad faith involve facts that bear no resemblance to those at issue here. For
example, in Telectron, Inc. v. Overhead Door Corp., 116 F.R.D. 107 (S.D. Fa.
1987), an antitrust case, the court imposed a default judgment against the
defendant after the defendant’ s general counsel issued a memorandum ordering
the immediate destruction of all sales documents covered by a request for
production that had been personally served on him earlier that day. 1d. at 109-10.
Similarly, in Computer Assocs. Int’| v. American Fundware, Inc., 133 F.R.D. 166
(D. Colo. 1990), the court imposed a default judgment against the defendant in a

copyright infringement case where the defendant had destroyed source code after
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it received plaintiff’s discovery requests seeking that very source code. Id. at 169-
70. Andin Carlucci v. Piper Aircraft Corp., 102 F.R.D. 472 (S.D. Fla. 1984), the
court granted a default judgment against an aircraft manufacturer that adopted a
policy pursuant to which employees were instructed “to destroy any documents
that would be detrimental to Piper in alaw suit.” 1d. at 482. Asthese cases
illustrate, the targeted destruction of evidence with the specific intent to deprive a
litigation opponent of its use is the hallmark of findings of bad faith in this
context.

Nothing even remotely similar is present here. All of the documents at
issue were destroyed in the ordinary course of business, pursuant to a standard

company-wide policy applicableto a6 TO Tc 588.4gori.sd009.2 iyf evidence with | Tw (-) Tat very .
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possession, refuting any contention that destruction of those documents was the
top priority underlying adoption of the policy.

In sum, Complaint Counsel have fallen woefully short of providing clear
and convincing proof — or any proof, for that matter — that Rambus acted in bad
faith. Inthe absence of such proof, this motion must be denied.

B. Complaint Counsel Have Failed to Prove Any Pregudice
Suffered by the Supposed L oss of Relevant Evidence.

To warrant the imposition of adefault judgment, the injured party must
have been “ severely prejudiced” by the destruction of evidence. Turner v. Hudson
Trangit Lines, Inc., 142 F.R.D. 68, 74 (S.D.N.Y. 1991). Complaint Counsel seek
to avoid shouldering their burden of demonstrating such prejudice by contending
that they are entitled to rely on a* presumption of prejudice.” Mem. 92. The cases
Complaint Counsel cite in support of this contention, however, make clear that any
such presumption applies only where the injured party has first demonstrated that

Its opponent acted in bad faith.

In Anderson v. CryovaclJBTU/F16 12.96 Tf[01 00 1 121.68 277.51.64 97(Anderso2st4u, 86
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stymie the opposition.” 1d. Andin Bright v. Ford Motor Co., 578 N.E.2d 547
(Ohio Ct. App. 1990), the court held that the defendants were entitled to a
rebuttable presumption that they had been prejudiced after the plaintiffs experts
degreased, cleaned, and inspected the key piece of evidence (a car) before turning
it over to the defendants for testing. The plaintiffs had done so in direct violation
of a court-imposed order directing that the car be “maintained in its present
condition.” Id. at 258. Because the plaintiffs had “willfully violated the protective
order and destroyed evidence,” the court held that prejudice to the defendants
would be presumed, and shifted the burden to the plaintiffs to prove that the
defendants had not been prejudiced. 1d.

Because Complaint Counsel have not established that Rambus acted in bad
faith, they must prove prejudice without the benefit of any “presumption.”
Complaint Counsel have utterly failed to make that showing here. Indeed, in their
memorandum, Complaint Counsel do little more than recite broad categories of
documents potentially affected by Rambus’' s document retention policy and assert
that these categories are “broad enough to encompass virtually every issuein this
case” — an assertion that, as noted in the next section, is demonstrably falsein any
event. Mem. 96. Complaint Counsel have made no attempt to describe the
content of even a single document that once existed which might have bol stered
their case had it been preserved. See Skeete v. McKinsey & Co., 1993 WL 256659
at *7 (S.D.N.Y. 1993) (to demonstrate prejudice, “the moving party usually sets

forth some type of extrinsic evidence as to the contents of the missing materials
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which demonstrates the extent to which such materials would have been harmful
to the spoliator”). Instead, Complaint Counsel simply declare that their inability to
“muster supporting proof” for each of the key factual allegations Rambus has
contested in this action must itself be deemed proof that prejudice is “pal pable and
substantial.” Mem. 97. Thisfallsfar short of demonstrating the “severe
prejudice” necessary to warrant imposition of a default judgment.

Although Complaint Counsel purport to remain “confident” that they have
sufficient evidence to prove their claims (Mem. 12 n.13), that assertion (while
erroneous) significantly undermines their claim of prgjudice. Even in cases
involving findings of willful and bad faith conduct, courts have declined to impose
adefault judgment when the remaining evidence is adequate to allow the injured
party afull and fair opportunity to prepare its case for trial. For example, in
Capellupo v. FMC Corp., 126 F.R.D. 545 (D. Minn. 1989), the court found that
the defendant and its agents had “ordered and participated in the knowing and

sv. 4uct, 89.therBT7 Tf[12.96 Tf(11 00 0 1 71.64 40110.03 uw (conl Tcocuc O scipatnt when t.t.t.
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intentionally destroyed the critical piece of evidence during their preparation for
trial and that the defendant had been prejudiced as aresult. The court of appeals
affirmed, noting that even without the missing evidence, the defendant “was
capable of presenting an adequate defense.” |d. at 851.

Complaint Counsel certainly have not been deprived of the ability to
prepare their case for trial in afull and fair manner. To the extent Complaint
Counsel find themselves unable to “muster supporting evidence” on issues such as
causation, injury, and market power, that is not because any documents have been
discarded pursuant to Rambus' s document retention policy, but because Complaint
Counsel’s claims are wholly without merit. Complaint Counsel are not entitled to
therelief they seek.

C. Even if Complaint Counsel Could Demonstrate Both Bad Faith

and Pregjudice, Entry of a Default Judgment Here Would Not Be
a Permissible Sanction.

“[T]hereisastrong policy favoring atrial on the merits and against
depriving a party of hisday in court.” Bassv. General Motors Corp., 150 F.3d
842, 851 (8th Cir. 1998) (internal quotation marks omitted). Thispolicy “rests
upon the recognition that the opportunity to be heard is a litigant’s most precious
right and should be sparingly denied.” 1d. (internal quotation marks omitted).
Thus, it iswell settled that a default judgment is the gravest possible sanction, and
one that may not be imposed without express findings by the court explaining why

no lesser sanction would suffice.
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power to impose a sanction of either default or dismissal without explaining wh
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