PUBLIC VERSION

UNITED STATESOF AMERICA

BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

RAMBUSINC,,

885519.3



INTRODUCTION

Complaint Counsel have sought leave to file areply brief in support of their
motion to compel privileged documents. Although Rambus does not in principle oppose
Complaint Counsel’sfiling areply brief, it objectsto Section I.B of the reply brief on the
ground that it improperly raises a new argument not raised in the Opening Memorandum
—namely, a veiled suggestion that Y our Honor should enter a crime-fraud ruling in this
case broader than that entered by Judge Payne, which would encompass Rambus' s patent
prosecution activity after it withdrew from JEDEC.

Rambus also submits that, in light of the Federal Circuit’s recent reversal of the
fraud verdict in the Infineon litigation, Complaint Counsel have no valid ground for
seeking further production of privileged documents from Y our Honor on the basis of the
crime-fraud exception. Rambus submits that the appropriate action for Complaint
Counsel to take, in light of the Federal Circuit’s ruling, would be to withdraw their
present motion.

A. Complaint Counsdl’s Reply Memorandum I mproperly Argues For
An Independent Finding Of Crime-Fraud In This Proceeding.

Complaint Counsel’s original motion was predicated on a fundamental factual
error — Complaint Counsel’ s mistaken belief that Judge Payne had not placed any
temporal limitation on the scope of his order requiring Rambus to produce privileged
communications. See Opening Memorandum at 24 (“Judge Payne' s orders were not
limited to time frame”). In fact, Judge Payne had limited the scope of discovery into
privileged information to the time period when Rambus was a member of JEDEC.

In its Opposition Memorandum, Rambus pointed out that, as aresult of this
limitation in Judge Payne’ s order, even assuming arguendo Complaint Counsel’s
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15-18 [Tab 2]. Unlike Complaint Counsel, Micron’s counsel thereupon acknowledged

his mistake.
| will accept that correction, your Honor. Apparently, the
information given to me about the time frame of the order was
just flat wrong and | apologize for that mistake.

Id. at 37:23
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limitation was absolutely necessary given that Rambus's disclosure obligations were
inherently limited to the time period it was a JEDEC member or attendee.

In moving to compel production of documents pursuant to the crime-fraud
exception, Infineon itself realized that Rambus's duties to disclose could arise only from
its membership in JEDEC, and thus focused on the time when Rambus was a JEDEC
member or attendee. See Infineon’s Memorandum In Support Of its Motion To Compel

Deposition Testimony And Documents, Rambus v. Infineon Technologies AG, at 5

[

] 2

In further recognition that any duty of disclosure to JEDEC necessarily ended
with Rambus's withdrawal from JEDEC, Judge Payne granted Rambus JMOL on
Infineon’s fraud claim regarding DDR-SDRAM standards, which were developed by
JEDEC after Rambus had left the organization. See Rambus, Inc. v. Infineon
Technologies AG, 164 F.Supp.2d 743, 764, 777 (E.D. Va. 2001) (after noting that it was
“necessary to recall that Rambus attended its last JEDEC meeting on December 6, 1995
and that Rambus formally withdrew from JEDEC by a letter dated June 17, 1996, court
concluded that “Infineon failed to prove that Rambus had a duty to disclose pending
patents relating to DDR SDRAM because Rambus was not a member of JEDEC at the

relevant time in which the DDR standard was under consideration.”)(emphasis added).

2 This Memorandum was filed under seal pursuant to the Protective Order in the Infineon
litigation. A copy of that protective order is attached hereto at Tab 4.
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Thus, in arguing that discovery into privileged communications in this proceeding
should extend to post-JEDEC communications, Complaint Counsel does not seek to
apply Judge Payne'sruling. Instead, Complaint Counsel seeks to replace the “ subject
matter” underlying Judge Payne's ruling with a broader “subject matter” that would pull
Rambus's post-JEDEC patent activity within the scope of the purported fraudul ent
activity. See Reply Memorandum at 11 (“Rambus did not stop its on-going fraudulent
scheme the moment it left JEDEC, and the temporal scope of the waiver should include
the post-1996 time period.”); id. at 12 (“Rambus's fraudulent scheme to file and
prosecute patent applications and to obtain patents covering the technologies used by
JEDEC did not stop when Rambus left JEDEC”).

The premise of Complaint Counsel’ s argument — that Rambus could have
committed fraud by failing to disclose information at a time when it owed no duty to
make such disclosure — runs afoul of the most fundamental legal principles, namely, that
mere silence does not congtitute fraud, absent a duty to disclose. Rambus Inc. v. Infineon
Technologies, Inc., _ F.3d __, 2003 WL at 187265, * 11(fraud based on omission of fact
requires “duty to disclose’); see also, e.g., Remington Rand Corp. v. Amsterdam-
Rotterdam Bank, N.V., 68 F.3d 1478, 1483 (2d Cir. 1995) (*a concealment of fact
supports a cause of action for fraud only if the non-disclosing party has a duty to
disclose’); In re Eashai, 87 F.3d 1082, 1089 (9" Cir. 1996) (“Under common law, a
fal se representation can be established by an omission when there is a duty to disclose.”).
By suggesting that Rambus was committing fraud after its JEDEC disclosure obligations

had terminated, Complaint Counsel seeks to fashion afraud theory for this proceeding
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that is not only materially different than that considered by Judge Payne in Infineon, but
legally untenable.

Given the fundamenta flaw in Complaint Counsel’s argument, it is perhaps not
surprising that they waited until this Reply Memorandum to raiseit. In effect, Complaint
Counsdl are attempting, in a Reply Memorandum, to make the very showing that they
had previously disavowed — namely, a showing that the application of the crime-fraud
exception in this case should be broader than in the Infineon litigation. 1t is inappropriate
for Complaint Counsel to attempt to make their case for broader application of the crime-
fraud exception for the first time in areply brief. See, e.g., Tacka v. Georgetown
University, 193 F.Supp.2d 43, 49 (D.D.C. 2001) (court will not consider arguments raised
for first time in reply brief).

As Rambus noted in its Opposition Memorandum, a showing of crime-fraud in
this case would necessarily require a detailed showing of the conduct alleged to constitute
the fraud, in camera review of the documents for which discovery is sought, and a
hearing at which Rambus could defend against the encroachment upon its privileged
communications. Thisis precisely the showing that Complaint Counsel disclaimed any
intention of making in this motion. Opening Memorandum at 4 (reserving right to argue
for independent applicability of the crime-fraud exception in this proceeding until “a later
time”). Rambus respectfully submits that Y our Honor should not allow Complaint
Counsel to sidestep the rigorous procedures necessary to expand Judge Payne' s order by
attempting to show, in a few conclusory paragraphs in areply brief, that Y our Honor

should find there to be grounds for applying the crime-fraud exception to Rambus's post-
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been a jury verdict that Rambus committed fraud, which was later upheld by the
presiding federal district court judge applying a clear and convincing standard.” Id. at 5.

Just two days ago, the foundation upon which Complaint Counsel based their
claim to entitlement to additional privileged documents came crashing down. Inan
opinion issued January 29, 2003, the Federal Circuit reversed the fraud finding in the
Infineon case, finding that Infineon “did not prove fraud associated with [the JEDEC
standard, and that n]o reasonable jury could find otherwise.” Rambus, F.3d __ , 2003
WL 187265, at *20 [Tab 1]. The Federa Circuit held that Rambus only had a duty to
disclose patents or patent applications whose claims “read on” the standards being
discussed at JEDEC, and concluded that Rambus did not have any such patents or
applications at the time it was a member of JEDEC. Id. at *18 (“Infineon had to show by
clear and convincing evdience that these undisclosed claims reasonably read on or over
the particular standard by JEDEC”) [Tab 1]; id. at *20 (“Infineon did not show any
expectation that the patents and applications identified by the district court covered the
SDRAM standard”) (emphasisin origina) [Tab 1]. By holding that the evidence did not
support a finding of fraud, the Federa Circuit eliminated the very basis for allowing
inquiry into Rambus's privileged communications in the first place.

As aresult of Judge Payne’s fraud ruling, Rambus has already suffered
significant, irreversible harm to its rights to maintain its privileged communications in
confidence. This damage should not be exacerbated by extending that ruling now that it
has been demonstrated to have been erroneous.

In sum, without some showing of fraud, Complaint Counsel should not be

permitted further to encroach upon Rambus's privileged communications. Complaint
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Counsdl have made no showing that the crime-fraud exception properly could be applied
in this case, and the finding of fraud in the Infineon case upon which Complaint Counsel

rely has now been set aside. The only proper result, therefore, is for Y our Honor to deny
Complaint Counsel’s motion, and deny further intrusion into Rambus's privileged

communications.
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. CONCLUSION

For the reasons stated herein, Y our Honor should deny Complaint Counsel’s
motion in part, and refuse to consider those arguments raised for the first timein
Complaint Counsel’sreply brief. Additionally, Y our Honor should consider the effect of
the recent decision by the Federal Circuit on the arguments raised by Complaint Counsel,
and deny their Motion to Compel production of documents beyond those already
produced pursuant to Judge Payne's order.

DATED: February , 2003 Respectfully submitted,
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