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COMPLAINT COUNSEL'S PROPOSED FINDINGS OF FACT

WHY THISMERGER MAY LESSEN COMPETITION

1 “Mergers are motivated by the prospect of financid gains” Merger Guidelines§ 0.1.1
The Merger Guidelines “focus on the one potentia source of gain that is of concern under the antitrust
laws market power.” (Id.) “Market power to asdler isthe ability profitably to maintain prices above
competitive levels for asgnificant period of time” (1d.) “The unifying theme of the [Merger
Guidelines] isthat mergers should not be permitted to create or enhance market power or to facilitate
itsexercise” (Id.; Smpson, Tr. 2985).

2. By acquiring Fitt-Des Moines, Inc.’s Water and EC Divisons (*PDM”), Chicago
Bridge & Iron Company (“CB&I1") has diminated an important restraint on its ability to raise prices and
margins. Other firms cannot replace the competitive void left by PDM’s demise. CB&I’s dominant
position in highly concentrated markets increases the likelihood that CB& | has achieved, and will be
able to exercise, market power, either in coordination with other firms or unilaterdly. Indeed, thereis
evidence that without PDM to discipline it, CB& | hasin fact raised prices and margins in the revant
markets. CCFF 750-1221.2

3. It is undisputed that the relevant product markets in which to analyze the merger are
large, fidld-erected: (1) liquefied naturd gas storage tanks (“LNG”); (2) LNG import terminds; (3)
LNG pesk shaving plants; (4) liquid nitrogen, oxygen and argon storage tanks (“LIN/LOX"); (5)
refrigerated liquid petroleum gas storage tanks (“LPG”); and (6) large (over 20 feet in diameter)
therma vacuum chambers (“TVC”). CCFF 50-94.

4, It is undisputed that the relevant geographic market in which to andyze the CB&I-
PDM merger isthe United States. CCFF 95-98.

5. Inthe LNG and TV C markets, the merged entity’s market shareis 100%. In the
LIN/LOX and LPG markets, the merged entity’ s market share exceeds 70%. CCFF 148-193.

6. CB&I’sacquistion of PDM creates a dominant firm in highly concentrated markets. In
the LNG market, the merger increasesthe HHI by at least[ ] to 10000; in the
LIN/LOX market, the merger increasestheHHI by atleest[ ] to[  ]; inthe LPG market, the
merger increasestheHHI by [ Jto[ ]; andin the TVC market, the merger increases the HHI
by [ ]to10000. CCFF 146, 160, 180, 193.

1 U.S. Dept. of Justice & Federal Trade Commission, Horizontal Merger Guidelines (1992
rev’d 1997).

2 “CCFF’ refersto Complaint Counsel’ s Proposed Findings of Fact.
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other firms (foreign and domestic) at a competitive disadvantage. CCFF 393-420. CB&|
acknowledges that this competitive disadvantage perssts today, which explains why no firm has eroded
CB&I’s dominant market position or restrained CB&1’s market power since the merger. CCFF 399
and 400-402.

16. Respondents did not present any evidence of a post-merger competitive situation where
another firm (foreign or domestic) constrained CB& I/PDM’ s pricing strategy. To the contrary, the
numerous examples of post-merger price and margin increases by Respondents indicate that other
firms, domestic and foreign, have neither deterred nor counteracted Respondents exercise of market
power. CCFF 750-1221.

17. Industry members with first-hand knowledge about the vigorous head-to-head
competition between Respondents are concerned that this merger will result in higher prices. CCFF
711-729. None of Respondents' customer witnesses had the requisite first-hand experience with pre-
merger competition between CB& 1 and PDM in the United States to attest to the likely competitive
effects of the merger.

18. Respondents merger planning documents and the testimony in this case demondtrate
that the rationde for the merger was to create a dominant firm with the power to raise prices and
margins. CCFF 730-749.

19.  Conggent with its dominant market position, and as predicted by industry participants
and Respondents merger planning documents, CB&1/PDM has in fact raised prices and its margins
since the merger. CCFF 750-1221.

20. |
]. CCFF 778-
831.
21, |
]. CCFF 930-978, 1008-1027.
22.  Onthree LNG projectsfor [ ], CB&I pressured[ ] to

enter into negotiations for a sole-source arangement inwhich[ ] may incur higher costs and
CB&l islikely to earn ahigher margin. [ ] rationde for doing so included an andyss that
showed that CB& I’ s foreign competitor’ s prices for sngle-containment LNG tanks were at least
[ ] higher than CB&!I’s prices. That same andysis shows PDM as the closest price
congtraint on CB& 1. CCFF 832-929.



23. In both the Dynegy and Y ankee Gas projects, CB& | attempted to leverage its
competitive advantages compared to other LNG tank suppliers to convince the customers to accept
CB&| asthe tank constructor and supplier on terms favorable to CB&1. CCFF 979-1007 (Dynegy);
CCFF 1008-1027 (Y ankee Gas).

24.  OnLIN/LOX projectsin New Mexico, Respondents have quoted prices, with positive
margins, that are 8.7% higher than prices for comparable projects awarded to CB& 1 and PDM
immediately before the merger. When Respondents competitively bid againgt each other before the
merger, their aggressive price reductions often resulted in



Respondents failed to prove that PDM conducted an exhaustive search for dternative buyers; and it
could not have exited the market in any event, Snce PDM planned to sdll the assets, including on-going
contracts, to other companies. CCFF 1227-1239.

33. Complaint Counsd has demonstrated sufficiently high market shares and increasesin
market concentration to trigger the presumption that the CB&I/PDM merger will likely have
anticompetitive effects. Complaint Counsdl has aso shown that the dimination of CB&1's closest
competitor will likely lessen competition. Respondents have not rebutted this presumption with proof of
ease of entry, cognizable efficiencies or an “exiting assets’ defense. Although not required to do so,
Complaint Counsdl has dso shown ingtances of actua anticompetitive effects. In other words, the
evidence establishes that this merger violates Section 7 of the Clayton Act and Section 5 of the FTC
Act.

34.  Theexplicit terms of the Clayton Act and Supreme Court and FTC precedents
unequivocaly require an order of divestiture in this case. Respondents must be ordered to recreate
PDM as aviable compstitor. Thereis substantid evidence on how the divestiture must be
implemented. CCFF 1283-1375.



THE RESPONDENTSAND THE MERGER

A. The Respondents

35. Since 1990, CB& | and PDM have won virtudly dl of the fidld-erected LNG,
LIN/LOX, LPG and TVC projects awarded in the United States. CCFF 135, 151, 172, 192.

1 CB&l

36. Among other products and services, CB&I is engaged in the business of designing,
engineering, manufacturing and congtructing field-erected LNG, LIN/LOX and LPG gtorage tanks and



B. The Merqger

42. InAugust of 2000, CB&| offered $93.5 million for PDM. (CX 521 a TAN 1000328).

43. Inlate May of 2000, Goldman Sachs, the investment banking firm, valued PDM at $68.6
million. (Byers, Tr. 6745-46). Goldman Sachs aso believed that a“[r]equest for a preemptive bid may
diat afull price from agrategic buyer,” and listed dozens of potentia buyerswho were never caled. (CX
520 at TAN 1003292; Scheman Tr. 2915-16). CB&I was a preemptive buyer of PDM, and thus, no
other prospective buyers were solicited. (Scheman, Tr. 2938-39).

44.  Tannerbelieved, “rationa buyerswho werethe only people who would make sensewould
be unlikdy to put up a premium price in light of the fact that they had tough competition from CB&1.”
(Scheman, Tr. 2967).

45. OnAugus 29, 2000, CB&I and PDM entered into aletter of intent for CB& | to acquire
PDM. (CX 21 at PDM-C 1000003).

46.  CB&!I'searlier offer of $93.5 million for PDM was negotiated downward to $84 million
in December of 2000 because of financid losses suffered by PDM EC in2000. (Byers, Tr. 6789-6790).
CB& I’ spurchase price of $84 millionwas eventudly lowered to gpproximately $76 to $77 millionbecause
of losses in PDM’ s foreign subsidiary, PDM Venezuela, that did not become apparent until after the
transaction was consummated. (Byers, Tr. 6793-6794).

47. Respondents made



THE S X RELEVANT PRODUCT MARKETSARE LARGE,
FIELD-ERECTED LNG, LIN/LOX AND LPG STORAGE TANKSAND TVC

50.  Therdevant product marketsin which to andyze the acquisition are field-erected LNG
storage tanks (individudly, or as a component of an LNG import termind or a LNG pesk shaving
plant), LIN/LOX storage tanks, LPG storage tanks and TV Cs.

51. Respondents agree that the relevant product markets are field-erected LNG storage
tanks, LIN/LOX storage tanks, LPG storage tanks and TVCs. Drs. Simpson and Harris agree on the
relevant product markets. (Simpson, Tr. 2989 (LNG); Harris, Tr. 7192 (LNG); Simpson, Tr. 3356-
57 (LPG); Harris, Tr. 7280 (LPG); Simpson, Tr. 3416-17 (LIN/LOX); Harris, Tr. 7300 (LIN/LOX);
Simpson, Tr. 3483 (TVC); Harris, Tr. 7324 (TVC)).

52.  Thefirg gep in andyzing mergers and acquisitionsis to distinguish between close and
distant subgtitutes. (Simpson, Tr. 2986). “[T]he definition of the product market seeks to distinguish
between producers of close substitutes whose actions would have a large effect on the marketplace and






the customer, and that’ s something that can probably be absorbed by the customer and by our profit
margin.” (Bryngeson, Tr. 6217-18).

62. LNG tanks comprise about haf of the cost of a peak shaving plant and about one-
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quarter to one-haf of the cost of an import termind. (Bryngelson, Tr. 6215-16; CX 1185 at CBI-
PL045968). Thus, a 10% increasein the price of an LNG tank would result in no more than a 5%
increase in the price of a peak-shaving plant or an import terminal. (Bryngelson, Tr. 6217-18). A

price increase of this Szeisunlikely to make or bregk aproject. (1d.)

63. Luke Scorsone, President of CB& I Industrid and former President of PDM-EC, could
not cite a sngle ingance in which apotentid customer of an LNG tank tried to get alower price by
threatening to switch to an dternative to an LNG tank. (Scorsone, Tr. 2845).

64. Respondents' documents focus exclusively on competition with other field-erected
LNG tank builders rather than on competition from suppliers of dternative products. (See, e.g., CX
1185 at CBI-PL045968; CX 227 at CBI-PL045127-5133; CX 184 at CBI-PL012440-2441; CX
259 at CBI-H003002; CX 94 at PDM-HOU017580; CX 107 at PDM-HOUO005016).

65.  Thelargetanksrequired for LNG storage are much too large practicaly to shop-
fabricate and ship to the site. (Andrukiewicz, Tr. 6697-98). Shop-fabricated tanks cannot provide the
dorage levelsrequired for LNG facilities. A shop-fabricated tank provides less than 1% of the storage
that afield-erected LNG tank provides. (RX 6 at CBI-PL 031593). Shop-built tanks have size
limitations and are “not a direct subgtitute for larger quantities of LNG.” (Davis, Tr. 3184). LNG
tanks designed to hold above a certain volume of LNG must be field-erected. (Blaumueller, Tr. 287).
The largest shop-built tanks “would pale in comparison to field tanks.” (Davis Tr. 3184-85). For
example, 420 shop erected tanks would be required to replace one large LNG tank. (Price, Tr.
536-37).

66. It is not economic to use multiple shop-built LNG tanks as a substitute for one field-
erected LNG tank. (Kistenmacher, Tr. 880). El Paso has not considered shop-built LNG tanks for
the LNG imports terminasit is planning because the storage volumes are too large. (Bryngelson, Tr.
6220).

B. LIN/LOX Tanks Area Rdevant Product M ar ket

67. LIN/LOX/LAR tanks are field-erected cryogenic tanks that store various liquid gas
products including hydrogen, oxygen, nitrogen, argon and helium at cryogenic temperatures, typicdly at
-300°F or lower. (CX 650 at CBI/PDM-H4019758).

68. LIN/LOX tankstypicdly hold 400,000 to 1,000,000 gallons and cost $500,000 to $1
million each. (CX 170 at CBI-PL009650).

69.  Thetankstypicaly include an inner and outer shell of sted materid. (IX 37 a 13
Newmeiger, Dep.)). Theinner tank is made of stainless stedl to withstand cryogenic temperatures
without becoming brittle and cracking. (Kistenmacher, Tr. 835). Between the two shellsis perlite
insulation. (Kistenmacher Tr. 833-834). LIN/LOX tanks have dome roofs, safety relief vaves and
nozzles that connect to piping and other equipment. They are built to withstand wind and seismic
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conditions. (Kistenmacher, Tr. 864).

70. LIN/LOX tanks are an essentia part of integrated air separation facilities. Air
separation plants take ambient temperature air and coal it down to a temperature around -300°F, and
through a didtillation process separate ar into its liquefied ements: nitrogen, oxygen, and argon.
(Kistenmacher, Tr. 825-26; Patterson, Tr. 338).

71.  The evidence demongrates that a smal but sgnificant nontrangitory increase in the price
of afied-erected LIN/LOX tank would not prompt customers to switch to dternative products.
(Kistenmacher, Tr. 839-940; see also Hilgar, Tr. 1385 (unaware of any subgtitutes to a field-erected

70.
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78.  The evidence demondrates that a smdl but sgnificant, nontrangtory increase in the
price of afied-erected LPG tank would not prompt customers to switch to adternative products.

79. Feld-erected LPG tanks can hold subgtantidly larger volumes of LPG than shop-built
tanks. (RX 778 at 46-47 (Crider, Dep.)).

80. Because fid d-erected tanks can hold alarger volume of LPG, it dlows LPG customers
to import and export LPG at afagter rate, and minimizes the amount of money customers spend to hold
aship whilethe LPG isbeing transferred. (RX 778 at 26-27 (Crider, Dep.)).

8l.  Shop-built pressurized tanks (also known as bullets) and field-erected pressure spheres
are not economic substitutes for an LPG tank when storing large volumes. (Scorsone, Tr. 5170-71;
Crider, Tr. 6719-20-1; JX 27 at 32 (N. Kelley, Dep.)). For some chemicals such as butadeine,
gtorage tanks must be refrigerated to keep the chemical from polymerizing. (JX 27 at 38-39 (N. Kdlley
Dep.). For such chemicas an unrefrigerated pressure sphere (or bullet) is not a substitute for an LPG
tank.

82.  To adopt astorage solution for 400,000 barrels of LPG based on multiple shop-built
LPG pressure spheres would cost approximately three times the amount of a storage solution based on
afield-erected LPG tank. (RX 778 at 46-47 (Crider, Dep.)).

83. PDM EC' sformer president, Mr. Scorsone, who has worked in the tank industry for
many years, has never seen a customer switch from field erected L PG tanks to shop-built pressurized

tanks to obtain alower price. (Scorsone, Tr. 5170-71).

D. TVCsAreaReevant Product Market

84. A TVCisalage metd enclosure used to smulate the vacuum of space for the purpose
of testing satellites. During ated, air is pumped out of the enclosure and, within the enclosure, liquid or
gaseous nitrogen circulates through pipes to heat or cool the interior environment. Controls dlow users
to adjust the temperature and vacuum conditions inside the enclosure so that satdllites can betested ina
gpace-like environment. (Thompson, Tr. 2039-40). Temperatures simulated within the chamber can
range “from minus 180 degrees C to plus 150 degrees C” and the vacuum can range from 1 x 10°° torr
to 1x1078 torr. (Higgins, Tr. 1262; Scully, Tr. 1143). TVCsrangein size from 20 feet in diameter to
45 feet in diameter. (Higgins, Tr. 1264).

85.  Thecugstomersof TVCs are satellite manufacturers and government agencies, such as
NASA. TVCsare used to test satellites purchased by the Department of Defense, NASA and
commercia buyers. (Neary, Tr. 1420; Glenn, Tr. 4074-75; see also CX 1196 at PDM-
HOU011524-1525 (list of PDM customers)).

86.  “Customersaretypicdly testing sadlites costing $50MM to $200MM in thermal
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vacuum chambers costing $5MM - $20MM.” (CX 212 at CBI-PL031718). The satellites sold by
TRW range in vaue from $750 million to $1.5 billion, while those sold by Spectrum Astro, asmaler

satellite manufacturer, range in vaue from $10 million to $55 million. (Neary, Tr. 1420-21; Thompson,
Tr. 2038).

87.  Theevidence demondrates that a smal but sgnificant nontrangitory increase in the price
of aTVC would not prompt customers to switch to alternative products. CCFF 88.

88s0n,
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V.

THE RELEVANT GEOGRAPHIC MARKET ISTHE UNITED STATES

95.  The parties agree that the rlevant geographic market in which to analyze the merger is
the United States. Drs. Simpson and Harris agree that the relevant geographic market in which to
asess the impact of the acquidtion isthe United States. (Simpson, Tr. 3035 (LNG); Harris, Tr. 7192
(LNG); Simpson, Tr. 3361-3362 (LPG) (citing CX 116); Harris, Tr. 7280 (LPG); Simpson, Tr. 3421
(LIN/LOX); Harris, Tr. 7300-7301 (LIN/LOX); Smpson, Tr. 3488 (TVC); Harris, Tr. 7324 (TVC)).

96. By definition, field-erected LNG, LIN/LOX and LPG storage tanks and TVCs must be
built at customers stesin the United States. “LING tanks are purchased as part of alarger facility that
is designed to supply natura gasto gasusersin aparticular area. As a consequence, the LNG tanks
have to be located in aparticular locdity.” (Simpson, Tr. 3034). “The competitive Situation is basicaly
the same across the locdities in the U.S,, so defining the geographic market asthe U.S...make[ g the
andysis much more tractable without harming the analysisat dl.” (Smpson, Tr. 3035). Dr. Smpson
testified: “LIN/LOX/LAR tanks are purchased as part of afacility that makes liquefied gas, and those
facilities are built close to acustomer.” (Simpson, Tr. 3420). Dr. Smpson then noted: “[A]s with the
other structures, the identity of the market participants is basicaly the same acrossthe U.S. Soto
make the andlysis more tractable, it makes sense to define the geographic market as the United States.”
(Smpson, Tr. 3421).

97. Respondents' business documents analyze competition separately in the United States
compared to other areas of the world. Respondents business documents identify the United States as
a“marketplace in which they will inditute a particular policy.” (Smpson, Tr. 3035, citing CX 185). |

]. (Smpson, Tr. 3036, citing CX 364, in camera). PDM drategic documents differentiate
between the domestic and international LNG markets and identify a separate cast of competitors for
each market. (CX 99 at PDM HOU 000259; CX 646 at 282 (Scorsone, IHT)). [

(CX 94 at PDM-HOUO017580; see also CX 217 at CBI-PL034441 in camera).

98. It is economicaly infeasible to import a field-erected storage tank from anywhere
outside the United States. (Kistenmacher, Tr. 840, 881).
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V.

THE MERGER WILL LIKELY LESSEN COMPETITION BECAUSE
IT CREATESA DOMINANT FIRM IN HIGHLY CONCENTRATED MARKETS

99. Prior to the merger, CB& | and PDM each had market sharesrangingfrom|[ ] to
[ ]ineachrdevant market. CCFF 146, 154. After the merger, the combined market sharein
the relevant markets ranges from 70% to 100%. CCFF 138, 151, 180, 191.

100. A 1998 presentation to the PDM Board reported market shares for PDM and
CB&l as[ ]and[ ], respectively, for acombined shareof [ ]. Morsewaslisted as having a
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LIN/LOX market, the merger increasestheHHI by [ ] to[ ]; in the LPG market, the merger
increasestheHHI by [ Jto[ ]; andinthe TVC market, the merger increases the HHI by
[ ]to10000. CCFF 146, 151, 180, 198.

107. TheMerger Guidelines provide that where “the post-merger HHI exceeds 1800, it
will be presumed that mergers producing an increase in the HHI of more than 100 points are likely to
create or enhance market power or facilitate its exercise” Merger Guidelines 8§ 1.51(c) (emphasis

supplied).

108. Inthiscase, the increase in concentration in each of the rlevant marketsis, a a
minimum, mor e than 25 times as greet as the threshold that the Merger Guidelines identify asthe leve
of increase that is likely to creste market power.

109. TheHHI levesinthis case well exceed the postmerger market concentration levels of
recent FTC actions in which the FTC successfully enjoined mergers. FTC v. Libbey, 211 F. Supp. 2d
34 (D.D.C. 2002) (HHI of 5251); FTC v. Heinz, 116 F. Supp. 2d 190, 195 (D.D.C. 2000) (HHI of
5285); FTC v. Swedish Match, 131 F. Supp. 2d 151, 167 (D.D.C. 2000) (HHI of 4733); FTC v.
Cardinal Health, 12 F. Supp. 2d 34, 53 (D.D.C. 1998) (HHI of 2224).

A. Mar ket Shares Should Be M easur ed Based on Historical Sales

110. The appropriate measure of market sharesis each firm’'s sales, as opposed to each
firm’s production capacity. In markets where the products are supplied on adifferentiated basis, and in
which firms have different cgpabilities to supply customers, it is appropriate to determine market shares
by each firm’'s success in securing sdes. Merger Guidelines 8 1.41 (“Dollar sades or shipments
generdly will be used if firms are distinguished primarily by differentiation of their products. Unit sales
generdly will be used if firms are digtinguished primarily on the basis of their rdaive advantagesin
serving different buyers or groups of buyers.”).

111. Each of therdevant marketsis comprised of highly differentiated products. Field-
erected LNG, LIN/LOX and LPG tanks and TV Cs vary by size, by specific gpplication, by ingtalation
parameters, by Ste characterigtics, and by specific design. Factorsthat differentiate LNG tanks include
the location, the nature of the Site, the size of the tank, and the tank’ sdesign. (CX 573 a CBI-

PL 031580 (describing CB& I LNG tank “design considerations,” including factors such as codes and
regulaions, materias, Ste conditions, wind loads, seismic events, secondary containment and interna
pressure); see also CX 85 (LIN/LOX tanks); CX 1048 (LPG tanks and TV Cs)).

112. Suppliers sat prices by individua project, depending on the nature of the project and on
the level of competition among the suppliers. (Gill, Tr. 209-210; Price, Tr. 556). The design of the
LNG tank is heavily dependent on an anadysis of risk factors. (CX 573 at CBI-PL031585). [

]' (%l
e.g., CX 827 (PDM pricing); CX 1321, in camera (CB&I pricing)).
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and the other firm accounted for none. (Harris, Tr. 7228).

121. Respondents witness, Nigdl Carling of Enron testified that, in assessng suppliers,
“You'reredly looking at expertise over the last ten years.” (Carling, Tr. 4512).

122. Intheir own documents and in presentations to customers, Respondents draw upon
their hitorical sales achievements to make new sdes. In abid proposa to Louisville Gas & Electric,
CB&| touted that it has been “integraly involved with LNG pesk shaving facilities since the 1960's.
The enclosed ingdlation list summarizes the 43 LNG pesk shaving facilitiesand 90 individud LNG
tanks designed and constructed by CB&I [on] alump sum basis” (CX 173 at CBI-PL010403
(emphasis supplied); see also CX 207 at CBI-PL 013456-457; CX 150 at CBI-PL 002655, 002661,
CX 142 at CBI-00212-HOU). With respect to LIN/LOX tanks, CB& | and PDM tout their
experiences in congtructing tanks from as far back as 1957. (See CX 160 (“CB&| has built the
magority of LIN/LOX/LAR tanksin the world, and in total we have designed and erected over 600
cryogenic tanks throughout the world.”); see also CX 85; CX 145 at PDM-S-001409; CX 154 at
CBI-PL002939-70; CX 443; CX 914; CX 1048; CX 1201).

123. InaMay 2001 LNG tank sales presentation to Y ankee Gas (CX 417 at CBI 026845
HOU), CB&| detailed its relevant LNG tank experience, including the 2000 ENRON, Puerto Rico
LNG import termind (id. at CBI 026848-HOU - 849-HOU), the 1999 Pine Needle, North Carolina,
peskshaving fadility (id. at CBI 026850-HOU), the 1997 Memphis Light, Gas and Water LNG
peskshaving facility and the 1993 Sdley, South Caroling, LNG satellite storage facility (id. at CBI
026849-HOU), and other LNG import terminad and peakshaving projects extending from 1969
through 2002. (Id. at CBI 026851-HOU - 852-HOU; CX 417 at CBI 026845-026852).

124, Steven Knott, CB& I’ s vice-president of salesfor North American, declared under
pendty of perjury, “[I]nformation regarding LNG tank and TV C prices —which are far less common —
isfar more valuable, because the number of completed jobsisfar fewer. Because fewer solid data
points exist, the remaining data points become even more vauable, even ones from the mid-1990s.
Further, the greater value of LNG and TV C projects increases the vaue of pricing information for these
projectsto CB&I1.” (CX 393 & 6).

125. Respondents assert that the historical market shares are not relevant to the competitive
andyssinthiscase. Giving no weight to historical saes results, Dr. Harris suggested that each firm
could be dlocated an identica market share. This assumes that, in spite of the historical bidding
patterns, each firm Respondents have identified as a potentia bidder in each relevant market is equaly
qualified to secure acontract. (Harris, Tr. 7177-78; see Merger Guiddlines § 1.41, n.15 (“Where dl
firms have, on aforward-looking basis, an equa likelihood of securing sales, the [Commission] will
assgn firms equd shares.”)). Dr. Harris concludes from this methodol ogy that the acquisition has
resulted in only minor increases in concentration. (Harris, Tr. 7195, 7300, 7302, 7326).

126. Thereisno evidence to conclude that al of the companies who may bid in the future
have an equd likelihood of winning in head-to-head competition with Respondents. To the contrary,
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there is evidence that firms who bid in the past and may bid in the future are not equally qudified.
Severd of the firmsidentified by Dr. Harris are the same firms that before the merger lost to
Respondents because of their competitive disadvantage vis-a-vis Respondents in the United States.
(Harris, Tr. 7211). CCFF 393-571.

127. By faling to consder actud historical sdes, Dr. Harris andyssfalsto take into
account the substantial direct competition between CB& | and PDM that was eliminated by the merger.
(Harris, Tr. 7185-86, 7223, 7233).

128.  For dl these reasons, the hitorical sdle data provided by Complaint Counsd isthe
most gppropriate method for measuring market shares and market concentration.

B. Market Shares and Concentration in the LNG M ar ket

129. Four LNG import terminals were constructed in the United States since the 1970s,
during the energy crisis when gas prices were high and gas supplies questionable. (CX 853 at PDM-
HOU011488). PDM congtructed two (Lake Charles, Louisiana and Cove Point, Maryland) and
CB&I constructed two (Boston, Massachusetts and Savannah, Georgia). (CX 853 at PDM-
HOUO011488; CX 154 at CBI-PL002958, 002961).

130. There are about 90 LNG pesk shaving plantsin the United States. (CX 228 at CBI-
PL046034). CB&I and PDM have constructed every LNG tank built in the United States since 1975.
(CX 125 at PDM-HOU 2017162-7169).

131. [
]. (Kistenmacher, Tr. 891;
[ ], Tr. 714-15, in camera ([“[F]rom 1965 through ‘97 or so, the only two companies pretty
much across the board that built LNG plants in the United States were PDM and CB&1”]); Cuitts, Tr.
2390 (CB& | and PDM *“dominated the marketplace significantly and the interpretation by most people
would have been that any large cryogenic projects in the United States would have been built by CB& |
or PDM.")).

132. 1975 wasthelast time afirm other than CB&I or PDM built an LNG tank in the
United States. (CX 125). Graver, which isnow out of business, built thetank in 1975. (CX 125 a
PDM-HOU2017165; CX 1546 (ITEQ, Graver's successor, ceased operations in March 2001)).

133. Preoad built an LNG tank in the United Statesin 1971. (CX 125 at PDM-
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4683, in camera; CX 125; CX 853 at PDM-HOU011458).

135. Other companies attempted to compete during this period but failed to beat CB& 1 and
PDM. TKK and Whessoe both submitted proposals for the Memphis project in 1995 but were
substantialy higher-priced than CB&1 and PDM. CCFF .|
1. (RX
157a[ ]02004,incamera). No other firm haswon aU.S. LNG project in head-to-head
competition againgt CB& 1 or PDM.

136. Asshown inthefollowing table, nine LNG tank projects were awarded in the United
States from 1990 through the time of the acquigition in early 2001.

[As some of the projects are in camera, atable inits entirety should be trested in camera]
(CX 1210, in camera; CX 824; CX 1212, in camera; CX 1645 at 2 (demondtrative); CX 26 at
CBI-PL069530, in camera; RX 757; Simpson, Tr. 3046, 3052-3055).

137.  Dr. Harris acknowledges that prior to the merger, United States LNG tanks were built
entirdly by CB&I and PDM. (Harris Tr. 7196, 7521-22). According to Dr. Harris, “until roughly
2001 | guess, the competitors in the market, were dmost entirely limited to CB& 1 and PDM.” (Harris,
Tr. 7220). Based on information at the time of the acquisition CB& I had roughly one chance in two of
winning an LNG tank award. (Harris, Tr. 7877).

138. | 1.
(CX 1210, in camera; CX 1645 at 2, (demonstrative); Simpson, Tr. 3046, 3052-3054). CB&I won
five of these projects and PDM won four. (Simpson, Tr. 3046, 3052-3054).

139. Dr. Smpson tetified that the fact that a company does not bid for a project is
informative. (Simpson, Tr. 5757). Dr. Smpson testified that he concluded that the reason foreign firms
were not bidding for LNG projects prior to CB&I’s acquisition of PDM isthat the foreign firms
believed that they were not competitive with PDM and CB&I1. (Simpson, Tr. 5757).
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140. Dr. Smpson dso tedtified that the fact that foreign firms did not participate in sole-
source negotiations for U.S. LNG tank projects prior to CB& I’ s acquisition of PDM isaso
informative. (Simpson, Tr. 5757). Dr. Simpson testified that buyers who sought to buy LNG tanks
through sole-source contracts would have approached the foreign firmsiif they thought that these foreign
firms were competitive with CB&1 or PDM. (Simpson, Tr. 5757-5758).

141. Anandyssof U.S. LNG tank projects awarded between 1990 and the time of the
acquidition indicates that CB& | and PDM were the two strongest competitors. (Simpson, Tr. 3050).
Dr. Smpson testified that respondents had claimed that seven other companies competed with CB&|
and PDM to supply LNG tanksinthe U.S. (Simpson, Tr. 3047, 5753). If seven companies competed
on an equa footing with CB& | and PDM, then the probability that CB& I and PDM would have won
al nine of the U.S. LNG projects awarded between 1990 and the time of the acquisition is 0.0000013
(29X 219X 2/9X 2/9X 2/9X 2/9X 2/9 X 2/9 X 2/9). (Simpson, Tr. 3047-3048 (referencing CX
1645 at 3, (demondrative)). If one other firm competed on an equa footing with CB& I and PDM, the
probability that CB&1 and PDM would have won dl nine of the U.S. LNG tank projects awarded
between 1990 and the time of the acquisition is2.6 percent (2/3 X 2/I3 X 2/3 X 2/3 X 2/3 X 2/3X 2/3
X 213X 2/3). (Smpson, Tr. 3048 (referencing CX 1645 at 3, (demondrative)). Given these results,
an environment in which other firms competed on an equa footing with CB& I and PDM is extremdy
unlikely to produce the observation that CB&1 and PDM won dl nine awards. (Smpson, Tr. 3048).
Thus, the history of LNG tank awards in the United States reflects the fact that CB& 1 and PDM were
each other’ s strongest competitors and that foreign companies did not compete on an equa footing with
CB&I and PDM. (Simpson, Tr. 3050).

142. Dr. Smpson noted that the Merger Guidelines indicate that afirm’s market share
should reflect that firm’'s future competitive sgnificance. (Smpson, Tr. 3050). Dr. Harris
acknowledged that the strength of competitors going forward should be considered in examining the
acquidition. (Harris, Tr. 7229). Dr. Smpson concluded that CB& | and PDM were far and away the
two strongest competitors in the market for LNG tanksin the U.S. (Simpson, Tr. 3050). Dr. Simpson
testified that Whessoe, Technigaz, and TKK were not a competitive factor in the U.S. market for LNG
tanks a the time of the acquidition. (Simpson, Tr. 3051). Dr. Simpson further testified that Whessoe,
Technigaz, and TKK would need to make a Sgnificant investment for more than ayear in order to
acquire the tangible and intangible assets necessary to become competitive with CB& 1 and PDM.
(Simpson, Tr. 3051-3052).

143. Dr. Smpson testified that one did not need detailed cost information to determine
whether foreign firms would have higher costs than CB&I in building LNG tanksinthe U.S. (Simpson,
Tr. 5765). Dr. Smpson noted that one could use other sources of information, such as company
documents, satementsto investors, and a history of past awards, to determine whether foreign firms
had higher cogts than CB&I in building LNG tanksinthe U.S. (Smpson, Tr. 5765).

144.  Dr. Smpson then testified that CB& 1 and PDM would each have a 50-percent market

share if they were treated as equaly strong competitors. (Simpson, Tr. 3050). Dr. Simpson testified
that CB&1 and PDM would have smilar market shares if they were assgned market shares based on
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the value of their actua sales of LNG projects between 1990 and the time of the acquisition. (Simpson,
Tr. 3050-51).

145. If CB&I and PDM are each assigned a 50-percent market share, then CB&1's
acquistion of PDM increased the HHI by 5000 from a pre-merger HHI of 5000 to a post-merger HHI
of 10000. (Simpson, Tr. 3055 (referencing CX 1646)).

146. Asshown in thetable below, if CB&1 and PDM are assigned market shares based on
the LNG tank awards between 1990 and the time of the acquigition, the effect of the acquisition on
market concentration is Smilar irrespective of whether concentration is measured based on the number
of awards or the dollar value of the awards and irrespective whether cancelled projects are included in
or excluded from the calculation. (See Simpson, Tr. 3055-3058 (referencing CX 1645,
(demongirétive)).
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[As some of the projects are in camera, above table in its entirety should be treated in camer @]
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147.  Of the LNG tank projects awarded before the acquisition, CB& | accounted for
[ ] of LNG tank projectsawarded, and[ ] of projects excluding projects cancelled
following award. PDM accounted for [ ] of LNG tank projectsawarded, and [ ]
excluding cancelled projects. Based on dollar value of projects, CB& | accounted for [ ] of
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[As some of the projects are in camera, above table in its entirety should be treated in camera]

(CX 26; CX 85; CX 155; CX 183; CX 260; CX 282; CX 397, in camera; CX 755; CX
1025; CX 1170; CX 1210 at 5-6, in camera; CX 1212 at 6, in camera; CX 1321, in
camera; CX 1458; CX 1663 (demongtrative); CX 1664 (demongtrative); CX 1665
(demondtrative) in camera; Simpson, Tr. 3422, 3429, 3430; Cutts, Tr. 2451 (AT&V built two
tanks for BOC); Newmeigter, Tr. 1587 (Matrix haswon [ ] LIN/LOX projects); JX

37 a Exh. 3 (Newmeister, Dep.)).

152. Asshown in the above table, during the period from 1990 to the time of the
acquisition, 83 LIN/LOX projects were awarded comprising 109 tanks with atotal value of
[ ] million.

153.  Asfurther shownin the abovetable, PDM won[ ] projects([ ] of
thetotd), including[ ] tanks ([ ] of the totd) with total revenues of $41.8 million
q ] of thetotd).

154. CB&Ilwon[ ] projects(] ] of thetotal) encompassing[ ] tanks
q ] of the totd) with atota vaue of $36.3 million ([ ] of thetotad).

155. [

]. (CX
155; CX 183; CX 282; CX 755; CX 1321, in camera). Graver went out of business, in
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2001, and is no longer a competitor in the LIN/LOX market. (CX 1546; Hilgar, Tr. 1543).
Graver's assets were sold at auction. (Harris, Tr. 7312, 7313).

156. Marixwon[ ] projects([ ] of thetotd) including[ ]tanks([ ] of
the totd) with atotdl vaueof [ ] million ([ ] of thetotd). (RX 290 at CBI-046596-
NEW; Newmeister, Tr. 1587; JX 37 a Exh. 3 (Newmeister, Dep.)). In August 2000,
Matrix sold Brown Sted and its fabrication facility. (Newmeigter, Tr. 1589-90). Matrix’s
sde of Brown Sted competitively disadvantages Matrix in the LIN/LOX tank market.
(Newmeidter, Tr. 1590-91). Matrix has not won a LIN/LOX award since it sold Brown
Sed.

157. AT&V wononeproject ( ] of thetota) conssting of [ ] tanks ([ ]
of thetotd) withavalueof [ ] million([ ] of thetotd). (Cuits, Tr. 2451; RX 290 &
CBI-046596-NEW).

158. After attempting without successto compete for aLIN/LOX project, BSL has
exited the U.S. LIN/LOX market. (Hilgar, Tr. 1378-1380). No foreign company has ever
built aLIN/LOX tank in the United States. (Hilgar, Tr. 1385).

159.  Asfurther shown in the above table, CB& 1 and PDM have a combined
shareof [ ] of the value of LIN/LOX awards, snce 1990, acombined share of | ]
of the number of projects awarded and [ ] of the number of LIN/LOX tanks. Graver
hasa| | market share, Matrix hasa| | market share, and AT&V hasa[ ]
market share (Simpson, Tr. 3430).

160. Asfurther shown in the above table, CB& I’ s acquisition of PDM increased
concentration substantialy in the LIN/LOX market. The acquisition increased the HHI by
2635 pointsto alevel of 5845 based on the value of projects awarded, and increased the HHI
by 2264 to alevel of 5602 based on the number of projects awarded. (Simpson, Tr. 3443,
3343-3344 (referencing CX 1665 (demondirative)).

161. Under the Merger Guidelines, the CBI/PDM merger hasresulted in a
subgtantia increase in concentration in an dready highly concentrated LIN/LOX market. The
HHI level raises the presumption that the merger will likely create or enhance market power or
facilitate its exercise by CBI. Merger Guidelines § 1.51(c).

162.
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four to three or from three to two would be likely to result in an increase in price. (Smpson,
Tr. 3451). Dr. Smpson further testified that CBI’ s acquisition of PDM will enable CB&I to
increase price by 5 percent in the market for LIN/LOX tanks over the next five years.
(Simpson, Tr. 3828, 3869).

150 Because Graver has exited the market, the market shares understate the

competitite &bt kota of) tihblacdhoas onarkdeshareS andanadsd cakhidiion excluding
Graver:

e of the y (compdpdpdpdpdpdpdpdpdpdpdpd8val f1Tc5 concentration excluding) 6.75ek .75 1W 8i

28




vaue of projects awarded, increased the HHI by [ ] toalevd of | ] based onthe
number of projects awarded, and increasedtheHHI by [ ] toalevd of [ ] based on
the number of tanks.

168. TheLIN/LOX market has remained highly concentrated following the
acquistion, with CB& I and AT&V accounting for al five LIN/LOX tank awards during this
period. (CX 1758 (demonstrative); Harris, Tr. 7306-7308). Dr. Harris's compilation of the
dollar value of LIN/LOX tank awards, during the period 2001 through 2002, shows that
concentration as measured by the HHI is[  ]. (CX 1758 (demongtrative); Harris, Tr. 7825
7826).

169. Dr. Harris acknowledged that if PDM had not been acquired by CB&I it might
have won some of these LIN/LOX tank awards. (Harris, Tr. 7826). Dr. Harris
acknowledged that one reason Air Liquide and BOC turned to AT&V was because they
thought they needed some dternativeto CB&I. (Harris, Tr. 7827-28). Dr. Harris credited to
AT&YV the award of Air Liquide s Freeport, Texas, LIN/LOX project, even though after the
award, Air Liquide requested CB& | to replace AT&V on the project. (Harris, Tr. 7830,
Scorsone, Tr. 5036).

170. AT&YV hasnot replaced the competition that existed between CB& | and
PDM. (Simpson, Tr. 3452).

D. M arket Shares and Concentration in the LPG M ar ket

171. Anayssof LPG tanks sold between 1990 and early 2001 indicates that CB& |
and PDM were the two strongest suppliers of LPG tanksin the United States. (Simpson, Tr.
3363, 3400, 3402-3).

172. CB&I and PDM have built the great mgority of LPG tanks constructed in the

United States. As shown in the table below, of the fourteen L PG tanks built in the United
States between 1990 and 2001, CB& | built [ ] and PDM built[  ]:

29



30

[AS some of the proiects a755in camera. above table in its entiretv should be treated5incameral (CX 486 CX 824 CX 1210 in



177. Dr. Smpson tedtified that an analysis of LPG tanks and anmonia tanks sold
between 1990 and early 2001 provides further evidence that CB& 1 and PDM were the two
strongest suppliers of LPG tanksin the United States. (Simpson, Tr. 3400). Dr. Smpson testified
that the skill set required to build field-erected ammoniatanks is very smilar to the skill set required
to build field-erected L PG tanks (Simpson, Tr. 3398 (citing CX 1615 and interviews with industry
participants)). Nineteen projects for field-erected L PG tanks and field-erected ammonia tanks were
awarded between 1990 and early 2001 in the United States. (Simpson, Tr. 3400 (referencing CX
1660 (demondtrative))). CB&I won [ ] of these
projects, PDM won [ ] of these projects, Morsewon [ ] of these projects, and AT&V won
[ ] of theseprojects. (Simpson, Tr. 3400 (referencing CX 1661 (demondtrative))). Dr.
Simpson testified that the probability of observing CB& I and PDM win [ ] of nineteen
projects if some other firm competed on an equa footing with CB& | and PDM isonly 2.4
percent. (Simpson, Tr. 3400 (referencing CX 1661, demongtrative)).

178.  Dr. Smpson concluded, based on documents, opinions of customers, and on his
probability andyss, that CB& 1 and PDM were the two strongest competitors in the U.S. market for
LPG tanks. (Simpson, Tr. 3402-3).

179. Dr. Smpson testified that Morse Tank had alarge advantage in competing for a
project to build an LPG tank for Texaco in Ferndae, Washington in 1994. Dr. Simpson noted that
this LPG tank project was very close to Morse Tank’ s headquarters and fabrication plant and very
far from CBI’ s headquarters and fabrication plant. (Simpson, Tr. 3386-8 (citing CX 1482 and
referring to CX 1195 for proposition that location provides a
competitive advantage)). Dr. Simpson noted that a later PDM document describing competitorsin
the U.S. LPG tank market did not list Morse as a competitor. (Simpson, Tr. 3389 (citing CX 94)).

180. Asshown inthefollowing table, in the U.S. market for LPG tanks, between
1990 and early 2001, PDM had sdes of | ], CB&I had sdles of | ], Morse
Tank had sales of | ], and AT&V had sdles of | ]. (Smpson, Tr. 3403-04
(referencing CX 1662, demondirative)). Based onthese sdles, PDM hada[ ] percent
market share, CB& 1 had a[ ] percent market share, Morse Tank had an[ ] percent market
share, and AT&V hada[ ] percent market share. (Simpson, Tr. 3404).
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his demondtrative exhibit regarding salesin the LPG market is essentidly the same exhibit used by
Dr. Smpson (Harris, Tr. 7284-7285).

186. Thefigures presented by Dr. Harris confirm that the United States L PG tank
market is highly concentrated and that the acquigition of PDM substantialy increased market
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the opinions of market participants, documents, and the history of awarded projects. (Smpson, Tr.
3492-3, 3495-6). Based on these market shares, the acquisition increased market concentration,
as measured by the HHI, by 5000 pointsto alevel of 10,000.

(Simpson, Tr. 3494).

192. Asshown inthefollowing table, if CB&I and PDM are assigned market shares
based on the dollar value of awarded sdlessince 1990, CB& 1 hasa[ ] percent market share,
and PDM hasa|[ ] percent market share. (Simpson, Tr. 3493-4).

(CX 1210 at 7, in camera, CX 567 at CBIl 007139-HOU)

193. Asshown in the above table, based on the dollar value of TV C awards since 1990,
CB& I and PDM have a combined share of 100%, and the acquisition increases market
concentration, as measured by the HHI, by [ ] pointsto aleved of 10,000. (Simpson, Tr.
3494).

194.  Under the Merger Guidelines, the CB&1/PDM merger has resulted in a substantial
increase in concentration in an aready highly concentrated TVC market. The HHI leve rasesthe
presumption that the merger will likely create or enhance market power or facilitate its exercise by
CB&I. Merger Guidelines § 1.51(c).

195. Based on the experiences of TVC customers, Dr. Simpson concluded that CB&1's
acquisition of PDM would lead to higher pricesin the market for TVCs. (Simpson, Tr. 3501).
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V1.

THE MERGER WILL LIKELY LESSEN COMPETITION
BECAUSE IT ELIMINATESPDM ASCB&I’'SCLOSEST COMPETITOR
AND OTHER FIRMS CANNOT EFFECTIVELY REPLACE PDM

196. Respondents high market sharesin each of the relevant markets demonstrates that
the two firms were the first and second best comptitive choices for customers.

197. Inaddition to market share evidence, the record contains business documents,
testimony and actud competitive bidding stuationsin which CB& | and PDM were the closest
competitors, CCFF 204-251, and this vigorous head-to-head competition resulted in lower prices
and margins CCFF 249-291.

198. Sdlersof LNG, LPG and LIN/LOX tanks and TV Cs compete on price, qudlity,
reputation, safety record and timeliness of completion. (CX 1033 at 7; Simpson, Tr. 3037). Prior
to the merger, Respondents were far and away the two strongest competitors in terms of offering
buyers the best combination of price, quaity, reputation, safety record and timeliness of completion.
(Simpson, Tr. 3050, 3094).

199. CB&l’'sacquigtion of PDM reduced competition by eiminating the competition
between these firms and making it more likely that CB& | could exercise market power. Since
PDM was CB&I's closest comptitor, it was aso the firm to which CB& | would mogt likely lose
sdestowhen it raised price. Thus, by diminating competition between CB& 1 and PDM in the
relevant markets, the merger makes it lesslikely that CB& 1 would lose sales after increasing prices.
Merger Guidelines § 2.21 (“The price rise will be grester the closer substitutes are the products of
the merging firms i.e., the more the buyers of one product consider the other product to be their
next choice’); id. 8 2.21, n.21 (*A merger involving the first and second lowest-cost sdllers could
cause prices to rise to the condraining leve of the next lowest-cost sdler™).

200. Entry by new firmsinto the rdlevant markets or expanson by existing firms may
deter or counteract the likely anticompetitive effects of a merger if such entry or expansion will be
timdy (i.e., within two years of the merger), likely and sufficient. Merger Guidelines 8 3.0. This
entry or expanson must duplicate the pre-merger competition provided by PDM against CB&I.

201. Inthetwo years sSncethe merger, no firm has replaced PDM as an effective price
restraint on CB& 1. CCFF 292-571. To the contrary, CB& | has used its competitive advantages,
particularly the significant price gap between CB& | and its competitors, to continue building its
market |eadership. CCFF 568-592.

202. Respondents Tc y exd3in teet leede Tc O.his
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437-571. Moreover, Respondents ordinary course of business documents, including those
prepared after the merger, fall to identify any other firm as a competitive threet to the same extent,
congstency and frequency as CB&1 and PDM.

203. These“new” entrants were, and remain, distant competitors, unable to close the
competitive gap between them and CB& 1. There are numerous marketplace conditions that
explain why foreign and domestic firms cannot replace PDM. CCFF 292-420. Respondents and
industry participants know this, (CCHF 393-592), which is why Respondents merger planning
documents (CCFF 730-749) and the testimony of industry participants (CCFF 711-727)
consgtently predict that the merger will likely lead to higher prices.

A. Respondents Viewed Each Other as Their Closest Competitor

204. PDM wasCB&I’'s “main compstitor” in the relevant product markets, and
CB&|’sordinary course of business documents reflect thisfact. (CX 163 at CBI-PL006679; see
also, e.g., CX 186 at CBI-PL012446 (“two horse race” between CB& | and PDM/Air Products);
CX 227 a CBI-PL045102 (“Principad US Competitor”); Glenn, Tr. 4332 (“principa U.S.
competitor for services’)).

205.  Other descriptions of PDM include the “biggest competitor” (CX 627 a CBI-
H006780), and a “formidable competitor” (CX 216 at CBI-PL033886; see also Glenn, Tr. 4263).

206. [

]. (CX 76 at PDM-C 1006121;
see also CX 660 at PDM-HOU005014 (since 1996, CB& 1 isPDM’ s “most aggressive
competitor in increasing market share; Scorsone, Tr. 5174; CX 857 at PDM-HOU019513
( ]); See CX 218 a CBI PL034531 (PDM is*“CBI’slargest and most
mentioned tank competitor”)).

207. At other times, CB&| was described as PDM’s “only competitor” in the relevant
markets. (CX 660 at PDM-HOUO005016; see also Scorsone. Tr. 5156-57, 5177, 5183; CX 94
at PDM-HOU017580, 017582, 017583)

208. In September 1998, aPDM EC “President’ s report” to the Board of Directors
portrayed CB& | as“PDM EC’'s mgor competitor in dmogt al of the Sgnificant markets PDM EC
sarves... CB& 1 and PDM EC are often the only competitors for [] cryogenic storage contracts.”
(CX 68 a PDM-C 1002632; see also Scorsone, Tr. 5153-4).

209. A later “Presdent’ s report” to PDM’ s Board in November 1998 states that “CBI
remains the major competitor to PDM EC.” (CX 67 at PDM-C 1002625; see dso CX 106 at
PDM-HOU004990; CX 116 at PDM-HOU019181 (“CBI is PDM’s mgor competitor for both
[LNG] storage tanks and turnkey facilitiesin the US’); CX 116 & PDM-HOUQ019176 (“CBI is
PDM’s competition for LNG tanks done. Others have bid tanks in recent years, such as Preload
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and Graver, but are not now competitive.”); CX 119 at PDM-HOUQ019508).

210. In 1999, PDM’s Board was advised that CB&1 is PDM EC's “[w]orldwide
competitor on adl projects,” and that PDM EC's objective isto “Be the largest and most profitable
storage tank and related systems contractor in the U.S. and Latin America - beat CBI!” (CX 74
at PDM-C 1005928, PDM-C 1005940). PDM EC’s president, Mr. Scorsone used the idea of
“besting CB&I1” asa*“rdlying” cry for PDM to “focuson.” (Scorsone, Tr. 5166, 5167-68). The
same document attributes CB& I with the highest and PDM with the second highest market shares
for the markets PDM served. (CX 74 at PDM-C 1005933).

211. Tanner & Company, who was retained to locate buyers for PDM in 2000,
described CB& | and PDM asthe “two main players’ in the rlevant markets, who “bid against
each other alot.” (CX 75 a PDM-C 1006089; see RX 26 at PDM-C 1004310 (August 2000
Tanner & Company saes presentation characterizing competition between CB& 1 and PDM as
“diff")).

1 Respondents Were the Closest Competitorsin the LNG Market

212.  InJduly 1998, PDM’s Carroll Davis wrote to his colleague, Steve Crain, and others
that, for the Atlanta Gas Light/Southern Natural Gas LNG project in Etowah, GA, “the red
competition [was] between CB&I and PDM.” (CX 161 at CBI-PL006113).

213.  An LNG/Aerospace marketing presentation, dated November 2000, states that
CB&I was“PDM’s competition for LNG tanksaone.” (CX 116 at PDM-HOUQ19176).

214. PDM’s 2000 Business Plan states that “CBI is PDM EC's domestic competition
for LNG tanks.” (CX 94 at PDM-HOU017580).

215. PDM characterized CB& 1 as“PDM EC's only competitor on domestic cryogenic,
LNG, LPG, Ammonia and thermal vacuum projects.” (CX 107 at PDM-HOUQ005016).

216. Inal1997 PDM Customer Briefing, PDM determined that with “ only two capable
LNG tank buildersin the U.S. (PDM and CBI) our teaming with Air Products has essentidly put
Lotepro and other liquefaction design companies out of the LNG business in the domestic U.S.”
(CX 113 at PDM-HOU014838 (emphasis added)).

217.  Mr. Scorsone confirmed that PDM and CB& | competed fiercely against one
another for LNG tanks. (Scorsone, Tr. 5173).

2. Respondents Were the Closest Competitorsin the LPG Market

218. Respondents business documents refer to each other asa*formidable” competitor
(CX 216 at CBI-PL-033886) or “magjor” competitor in the LPG market (CX 116 at
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PDM-HOUO019181).

219. PDM bdieved CB&I wasits*only competition on tanks over 100,000 bbl
[barrel].” (CX 303 at CBI/PDM-H 4001285).

220. Mr. Scorsone testified that CB& 1 was “PDM EC’s mgjor competitor” for LPG
tanks. (Scorsone, Tr. 5157, 5174; CX 94 at PDM-HOUQ17580).

3. Respondents Were the Closest Competitorsin the TVC Market

221. CB&I’'sbusness and grategic documents refer to PDM as CB&1's " only
competitor” for TVC projectsin the United States. (CX 212 at CBI-PL031721; see also CX 264
a CBI-H006780 (“only real competitor”); CX 265 at CBI-H007057 (“single USA competitor”).

222. | ].
(CX 216 at CBI-PL033886, in camera; see also CX 212 at CBI-PL031721 (PDM'’s strategic
dliance was “the only compstition for the therma vacuum systems market”)), [
]. (CX 1040 at PDM-HOU 010889).

223. A 1998 CB&I email discussing a TV C project for Orbital Sciences discussed a
bidding strategy that focused upon beating PDM, and no one else. (CX 272 at CBI-H010889-
90).

224. A 1997 memo to asenior CB&I executive notes reaching the objective of
maneuvering CB& 1 “into a position which could provide CB& 1 sgnificant advantages over Fitt Des
Moines.” (CX 261 at CBI-H004029).

225. |

] (CX 242 at CBI-PL
4003341, in camera).

226. Inits2000 Busness Plan, PDM dated that “The [EC] Divison's competitionis
CBIl.” (CX 94 a PDM-HOU 017583; see also CX 859 at PDM-HOUO017583; CX 857 at
PDM-HOUO019511).

4, Respondents Were Major Competitorsin the LIN/LOX Market

227. PDM and CB&I were mgor competitorsin the LIN/LOX market. (CX 183 at
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market.” (CX 1040 at PDM-HOU010888). Between 1990 and 1997, PDM identified at least
four tanks that were lost due to competition from CB&I. (CX 1049 at PDM-HOU11767-70).

229. InaJduly 1997 competitor report to Luke Scorsone, PDM’ s Bill Weber noted that
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CBI” were the only firmsthat had the cgpability to construct TVCs. (Higgins, Tr. 1267).

245.  Parick Neary, Manger of the Environmental Test Organization, testified that
Respondents were “the two large fiel d-erected manufacturers’ of TVCs. (Neary, Tr. 1430).

246. Mr. Newmester of Matrix testified that Respondents were the only two firms who
have competed in the TVC market. (Newmeister, Tr. 1564).

247. | ], Product Manufacturing Factory Planning Manager for |
], testified that Respondents were “the lowest risk and best candidates for
success.” ([ ], Tr. 1899, 1900). Other firms lack the expertise to be as cost-effective

and of equal quality as Respondents. ([ ], Tr. 1900-01, in camera).

248. Rondd Scully, President of XL Systems, testified that turnkey suppliersfor TVCs
were limited to Respondents. (Scully, Tr. 1115, 1237).

249. David Thompson, CEO of Spectrum Astro, who has “seen most of the therma
vacuum chambersin theindudtriad basein the [United States],” testified that Spectrum Adtro “tried
to do asurvey of everybody in the country that we thought would be a qudified bidder, and the two
bidders that we found at the time were Chicago Bridge and Iron and PDM.” (Thompson, Tr.
2039-41).

250. Basad on “[c]Jompany documents and the opinions of market participants and the
results of previous projects that had been awarded,” Dr. Simpson concluded that Respondents are
“the only competitors for large field-erected therma vacuum chambers.” (Simpson, Tr. at 3489,
3492). CCFF 189.

C. Competition from PDM Caused CB& | to Lower Pricesand Margins

251 [

]. (CX 260 at CBI-H003010-22; CX 227 at CBI-PL045101; CX 282; CX 183; CX
1321 at CBI-PL069518-29, in camera).

252. PDM wasthe“dngle largest” reason CB& | lost business in the United States,
competition from PDM accounted for 33% of CBI’slost business. (Glenn, Tr. 4331; CX 227 a
CBI-PL045101; see also CX 23 a PDM-C1002566 (PDM has made “significant market share
increases againgt CBI in both domestic and internationa markets’)). In March 2000, CB&|
reported that “in the last three months our business lost report is showing PDM taking some 13
jobs from [CBI] a avdue of $25 million.” (CX 243 a CBI-PL 4004707; see CX 660 at PDM-
HOU005014 (“Since the fal of 1996, CBI has been the most aggressive competitor in increasing
market share”)).
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253. InMarch 2000, Steve Knott, CB& I’ s sdles manager for the United States, e-
mailed CB&I's sdesteam to lament that PDM is“*eating our lunch’ and we know much of it is
because of a CB& | cost problem.” (CX 243 at CBI-PL 4004707).

254.  Mr. Knott asked, “What is PDM doing that gives them the ability to be this low,
this often? | am not ‘coming down’ on our group for losing to PDM. We al recognize that we can
only sdl to the market what the market will pay. Given our current system, we are bumping againgt
pricing levels that are dangeroudy closeto our direct cost.” (CX 243 at CBI-PL 4004707).

255.  Mr. Knott concluded that “We need to come up with a Strategy to combet the
effort PDM is making to erode our market share.” (CX 243 at CBI-PL 4004707).

256. Inlate 2000, CB&I's Bob Lewiswroteto Steve Crain, President of CB&I's
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share - sacrifice margins’)).

263. InMay 2000, PDM warned its Board of Directors that “CBI has been extremely
aggressive on pricing work in North and South America. They have taken certain projects at levels
which would be dightly over PDM EC'sflat cost.” (CX 64 at PDM-C 1002562).

264. Mr. Scorsone confirmed that he told Tanner & Company about the competition
between PDM and CB& | and how the companies were “forced to bid at lower margins’ because
of this competition. (Scorsone, Tr. 5152).

265. Thereare no PDM documents that discuss any firm as agrester competitive threat
than CB&I in the relevant markets.

E. Competition Between Respondents
Resulted in Lower Pricesfor LNG Customers

266. In1998, [ ] sent requests for bids to
CB&I, PDM/AIr Products, and a third competitor, Marlborough Enterprises, for a proposed
LNG pesk shaving facility. According to CB&l, “[ ] considered the Marlborough bid

more of a courtesy proposal with the real competition between CB&1 and PDM/AP.” (CX
161 at CBI-PL006113). |

]. (CX 161
at CBI-PL006114; CX 1321 at CBI-PL 069518).

267. 1n 1998, Peoples Gas of Illinois (“Peoples’) sought an LNG tank supplier.
(Blaumudller, Tr. 306). Peoples received budget pricing from CB&1 and PDM, the only two “red”
competitors on the project. (CX 237 at CBI-PL067744; see also Blaumueller, Tr. 289, 296; CX
601 at CBI-PL067744 (CB&I’s assessment of “competition” —only PDM)).

268. Peoplesorigindly solicited budget pricing from CB&I only, who wanted to “keep
the inquiry ‘ off the street,”” but PDM found out and asked to be considered for the project. (CX
259 at CBI-H003002; Blaumudller, Tr. 296).

269. PDM saw an opportunity to win because CBI’s “priceis probably substantialy
high due to their perceived sole source Stuation.” (CX 112 at PDM-HOU 011513-4). PDM
planned to undercut CB& | by submitting a“ very competitive budget price” (1d.)

270. M8893
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271. Dueto extraneous business decisions, Peoples did not complete the project.
(Blaumudller, Tr. 296).

272.  Another example of head-to-head competition between Respondents that resulted
ingpproximately [ ] lower pricesis the Cove Point project. CCFF 785.

F. Competition Between Respondents
Resaulted in L ower Pricesfor LPG Customers

273.  1n 1998, Sea-3 requested Fluor to secure bids for LPG tanks to be constructed in
Tampa, Florida. (Warren, Tr. 2275, 2303). Fuor obtained bids only from CB&1 and PDM. (Id.
at 2281, 2303). Fluor told CB&I and PDM that they were the only two bidders. (Id. at 2304-
05). By leveraging Respondents against each other, Fluor obtained alower LPG tank price. (I1d.
at 2303-04; see also Price, Tr. 556).

274. Dr. Smpson tedtified that CBI’ s acquisition of PDM combines the two strongest
slersof LPG tanksin the United States. (Simpson, Tr. 3406). According to Dr. Smpson: “Prior
to the acquisition ... CBI’s pricing was congtrained principaly by the presence of PDM EC. When
CBI acquired PDM EC, then CBI’ s pricing would be constrained by much weaker competitors
and congrained at a higher price” (Simpson, Tr. 3406). Dr. Simpson testified that he believed
that CBI’s acquisition of PDM would lead to higher pricesfor LPG tanks. (Smpson, Tr. 3406).
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bid from CB&| for apair of LIN/LOX tanks by dropping their bid on their best and find offer by
$40,000); CX 191 at CBI-PL018948 (Air Products had awarded a LOX tank to PDM, which
“was the very low bidder and met dl of the technica requirements.”)).

H. Competition Between Respondents
Resaulted in Lower Pricesfor TVC Customers

287. |

(CX 242 at CBI-PL 4003340, in camera). [
] (Id.; seealso Gill, Tr. 212, 213 (CB&| and PDM
competition lowered prices to customers).

288. XL Technologies viewed the competition between Respondents as “ dways
relatively intense” (Scully, Tr. 1175). CB&I’sdesreto win TVC projects caused the “pricing [of
TVCs| togodown.” (Id., Tr. 1175-6). The competition was 0 “intensg” that XL Technologies
and its partner CB& 1 worried that the prices to customers would not return a profit: “the costs
incurred to get” aproject were S0 high that “if the price of the system isn't high enough, you've lost
your profit before you ever beginthejob.” (Id. at 1179-81).

289.  Spectrum Astro saw CB& I and PDM *“fighting against each other pretty hard to get
[Jour business” (Thompson, Tr. 2115). After receiving CB&I’sinitia bid, Spectrum Astro was
pleased to find that CB& | “had probably low-ended the profit to get the job.” (Id. at Tr. 2074-
75).

290. InAugust 1998, Orbitd Sciences Corp. (“Orbital Sciences’) requested bids for a
TVCto bebuiltin Virginia PDM and CB&1 were the only suppliersthat bid. (Scully, Tr. 1175;
see also CX 112 at PDM-HOU011527; CX 235 at CBI-PL060195; CX 1196 at PDM-
HOUO011527). After CB&I learned there was a*“sgnificant difference’ between itsinitia bid of
$10.2 million and PDM’ s bid, CB& | further lowered its price by 15% to $8.6 million. (CX 235 a
CBI-PL060197; see also CX 272 at CBI-H010889).
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character and scope to deter or counteract the competitive effects of concern.” Merger
Guidelines 8§ 3.0.

294. Itisnot enough for Respondents merdly to point to some firm that might win one
contract in the relevant markets. Entry that will deter or counteract the likely anticompetitive effects
of thismerger cannot be a“hit and run” exercise. Entry is sufficient only if the entrant restrains
CB&l at the same pre-merger price levels and as consstently as PDM did. “Entry that is sufficient
to counteract the competitive effects of concern will cause pricesto fal to their premerger levels or
lower. Thus, the profitability of such committed entry must be determined on the bag's of
premerger market prices over the long-term.” Merger Guidelines 8§ 3.0.

295.  Both economic experts agree that entry by new firms would not restore the
competition lost through an anticompetitive merger if this entry is at a price above the pre-merger
price. (Smpson, Tr. 3151-2; Harris, Tr. 7438).

296. Dr. Smpson tedtified: “If you have an anticompetitive merger where you have the
two strongest competitorsin a market merge, then that merged firm could increase price until firms
that previoudy had been fringe competitors begin to serve as a congraint. When it increases price,
some of these fringe competitors begin to make sales, but ... the fact that the fringe competitors
make sdes at the higher price is not sufficient to restore the premerger competitive environment.”
(Simpson, Tr. 3151-2).

297. Dr. Harristedtified that entry will not keep prices from risng above the
preacquigtion levd if entry isonly profitable a higher prices. (Harris, Tr. 7451). The merefact
that entry has occurred following an acquisition does not mean that the entry is sufficient to restore
the premerger competitive environment. (Harris, Tr. 7436). Entry by firmswho can only profitably
enter at prices above the competitive level would not restore competition. (Harris, Tr. 7438).

298. Both Dr. Smpson and Dr. Harris tetified that the observation that buyers are

w i I I i n g

willing to consder buyinrgerthisn to ma24istion2restorec284-83dc72 buRX 7abov 14 Tw 1-i been friuve environment.”
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301. Dr. Smpson tedtified: “[T]he competition between CB& | and PDM EC that
existed prior to the acquigition led to lower prices for buyers than whatever competition exists after
the acquisition anong CB& | and the foreign firms such as SkanskalWhessoe, TKK/ATV and
Technigaz/Zachry.” (Smpson, Tr. 3347).

302. There are Sgnificant barriersin the relevant markets that make entry by new firms
or expansion by existing firms not easy. CCFF 307-391.

303. Dr. Smpson tedtified that a new entrant would have to possess the same tangible
and intangible assets that made CB& | and PDM such strong competitors in order to restore
competition in the relevant markets to the level that existed prior to CB&| *s acquisition of PDM.
(Smpson, Tr. 3278, 3155). Dr. Smpson identified these tangible assets as alarge engineering
gaff, field erection crewsin the U.S,, and fabrication facilitiesin the U.S. (Smpson, Tr. 3155-56).
Dr. Smpson identified these intangible assets as reputation, building experience, and bidding
experience. (Simpson, Tr. 3214).

304. A new entrant would have to possess the same tangible and intangible assets that
made CB& | and PDM such strong competitors in order to restore competition in the relevant
markets to the leve that existed prior to CB&1 ’s acquisition of PDM. (Simpson, Tr. 3278). Dr.
Simpson testified: [F|or an entrant to acquire these tangible and intangible assets, the entrant would
need to spend alot of money and alot of time” (Simpson, Tr. 3278). If the new entrant had to
abandon the entry, certain types of investments, such as rented office goace, might be recoverable.
Other types of expenditures, such as the cost of buying projects, would not be recoverable.
(Simpson, Tr. 3279). According to Dr. Smpson, the portion of the expenditure that would not be
recoverable would make up a*“ sgnificant portion” of the origind invesment. (Simpson, Tr. 3278).

305. Dr. Smpson tedtified that, to compete as effectively as CB& | and PDM had prior
to the acquisition, an entrant would need tangible and intangible assets comparable to those
possessed by CB& | and PDM. (Simpson, Tr. 3407, 3451). Dr. Smpson identified the tangible
asts as fabrication facilities, an engineering staff, and field erection crews. (Simpson, Tr. 3407,
3451). Dr. Smpson identified the intangible assats as reputation, building experience, and bidding
experience. (Smpson Tr. 3407, 3451). Dr. Harris agreed that an entrant would need to possess
theseintangible assats. (Harris, Tr. 7314 (tetifiesthat it is“fair to say” that “it’simportant to have
agood reputation”; “that you have to be able to bid properly”; and that “there islearning by

doing.”)).

306. Insdecting asupplier, customers weigh multiple criteria, including price, delivery
schedule, quaity, safety record and innovative engineering and design. (Gill, Tr. 206-07; Glenn, Tr.
4335; CX 1569 at 3). An entrant must possess dl of these tangible and intangible assets to be able
to replace PDM in the rlevant markets.

1 The Lack of a Fabrication Facility in the United States | mpedes Entry

307. Foreign builders of LNG tanks do not have fabrication facilities in the United
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States. (Simpson, Tr. 3166). Having afabrication facility in the United States gave CB&1 and
PDM a comptitive advantage in bidding for LNG tanksinthe U.S. (JX 37 (Newme ster, Dep.,
IHT); RX 738 a 2). Building afabrication plant would cost about $9 million and take about 9
months. (CX 922).

308. Thefact that CB&I and PDM both possessed fabrication plantsin the United
States gave them a comptitive advantage in bidding for the relevant products (Simpson, Tr. 3159,
3163, 3166). For example, when Matrix Services Company sold Brown Steed Company, adivison
of Matrix that possessed a fabrication facility, it lost some of its competitive strength as a tank
builder. (Smpson, Tr. 3160-61 (citing JX 37 (Newmeigter, IHT) (loss of Brown Sted’ s fab facility
means more subcontracting), RX 738 (Technigaz is less competitive because it doesn't have a
fabrication facility); CX 922 (it costs $9M to build afab facility in U.S. and takes 9 months)).

2. Revenue Base and Scale Sufficient
to Compete for Large Projects | mpede Entry

309. For anew entrant, having an adequate revenue baseis critical. (1zzo, Tr. 6511-12).
Subgtantial revenues are necessary to cover the sunk costs associated with preparing bids CCHF
310-312, and to meet customer demands for performance bonds and ability to pay any liquidated
damages CCFF 313-317.

310. A firm needsto expend sgnificant resources in developing proposads and price
quotations for the relevant products. For example, a CB& | document reports that CB&|
expended $300,000 in design resources and $190,000 in other resourcesto prepare its TVC
proposal for Orbital Sciences planned chamber. (CX 235 at CBI-PL060198).

311. Largeamountsare required to conduct physica tests of materias and tank
prototypes or components. For example, Matrix spent $200,000 - $300,000 testing cellular glass
and rigid insulation systems that form the ground insulation between the inner and outer tanks for a
LIN/LOX tank. (Newmeigter, Tr. 1584-5; Cutts, Tr. 2235-6 (AT& V' sfirst project redized a net
loss of about $100,000, resulting from the research and development costs AT& V incurred to
enter the LIN/LOX market)).

312. If anew entrant is not successful in winning projects, the costs of preparing
proposals and prototypes become sunk, non-recoverable costs. (CX 235 at CBI-PL060198). A
new entrant would need to be able to absorb those losses as a cost of entry in order to continue

competing.

313. Anentrant must have a sufficiently large revenue base to secure bonds required by
customers. Customers require the tank supplier “to provide a bond to the contractor ... that
guarantees the project will get finished.” (Stetzler, Tr. 6385). An entrant’s ability to bond a
project, or bonding capacity, “has to do with your financid strength, and aso the size of your
company, which how big of a contract are you used to handling.” (Stetlzer, Tr. 6385).
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314. Theamount of financid guarantee that is required varies with the risk profile of the
tank supplier. (Izzo, Tr. 6485-86). Mr. Gill testified that, as a generd rule, the cost for the bond is
“a percentage rate based on your experience in the industry.” (Gill, Tr. 198).

315. LNG facility contracts often impaose large liquidated damage provisons on the
congtructor if the project is completed late. (CX 891 at 46-47 (Glenn, Dep.); 1zzo, Tr. 6485-86;
Bryngelson, Tr. 6154-55).

316. A large revenue base enhances the tank supplier’ s ability to offer the financid
guarantees necessary to win contracts. (CX 891 at 43, 47 (Glenn, Dep.); 1zzo, Tr. 6511-12).
Customers want suppliers with alarge asset base, because there is alarger target to go after if the
contractor islate in completing the project and the customer sues for liquidated damages.
(Bryngelson, Tr. 6154-55; Warren, Tr. 2297-98; JX 27 a 69 (N. Kelley, Dep.); 1zzo, Tr. 6485-
86; CX 1121 at CBI-HWH 053087).

317. Mr. Gill testified that his company, Howard Fabrication, with $2.5 million in annud
revenues, could not effectively compete in the market for TV Cs because it was not large enough to
purchase the bonds for TVC projects. (Gill, Tr. 200-01, 234).

318. Anentrant would need alarge engineering staff to design LNG tanks. (Simpson,
Tr. 3156 (citing CX 258 at 1794; CX 1591 at 15262). Dr. Harris agreed that an entrant must
have engineering capability. (Harris, Tr. 7249).

319. LPG customerswill not purchase LPG tanks from a supplier until they are assured
that the supplier has sufficient personnel to design, engineer and congtruct an LPG tank. (RX 682
at MCG 000059 (“Texaco will verify that bidder is not overcommitted to perform that work.”);
Warren, Tr. 2295 (Before allowing a company to bid, FHuor reviews a potentia LPG tank
supplier’ s volume to ensure the supplier is capable of managing multiple projects Smultaneoudy,
and to ensure there is not too much backlog to prevent Fluor from ng the supplier's
resources promptly as needed); see CX 415 at 2).

320. LPG tank suppliers need sufficient personne to handle adjustments to possible
schedule changes. (Warren, Tr. 2296 (In order to bid on an LPG project, an LPG tank supplier
needs enough staff to handle an adjustment if it becomes necessary to shorten the schedule or
recover from delays); see CX 415 at 2).

3. Lack of Know-How Relating to the Relevant Products| mpedes Entry

321. A new entrant would aso have to surmount the chalenge of developing a sufficient
knowledge base to compete in the relevant markets.

322. A new entrant will need to establish the cgpability to perform speciaized meta

fabrication. (Hilgar, Tr. 1343-44 (fabrication of the piecesfor aLIN/LOX tank is complex dueto
“the tolerances and the manufacturing processes.... [if the] pieces get to the fidld and don't fit, you
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have amgor problem”); Kamrath, Tr. 1995 (customer “would be very concerned about how he
manages that, the supervision he provides, the standards and guidance he provides. It’'s not
something that eiminates a supplier, but certainly it raises a concern.”)).

323. A new entrant would need to develop the speciaized congtruction capabilities
necessary to successfully erect atank. “The congtruction of field-erected storage tanks requires
experienced engineers and congtruction workers with specidized know-how in welding techniques,
metalurgy and design.” (see also Hilgar, Tr. 1375).

324. Because of the specidized nature of tank construction, customers look to dedl with
edtablished, rediable suppliers. Air Liquide wants “to make sure the know-how that isinvolved is
known by the people doing the work so that tank is safe and operable.” (Kamrath, Tr. 1994,
1995; see also Hilgar, Tr. 1356-1357, 1377-1378 (very important that these tanks are
meticuloudy designed and constructed)).

325. Thetechnology needed to supply TV Csisnot reedily available, and experience
with the technology must be obtained while working for a company that supplies these products.
(Scully, Tr. 1097-98). Additiondly, new entrants would need to obtain “the ability to fabricate in
the field agtainless ged vessd” and satisfy “the quality requirements of lesk testing and cleanliness’
foraTVC. (Higgins, Tr. 1272-3).

326. |

]. (Cuitts, Tr. 2379-80; Kistenmacher, Tr. 881-82; Fahdl, Tr. 1628-29, in camera).

327. Mr. Cuttstedtified that LNG tanks are “built out of fairly sophisticated materias.
You don't just weld them up any old way....The equipment is quite expensive to develop. You can
go buy it, but the stuff you buy has to be modified and tallored, and then you have to build
procedures around it. So it’s not like you can go buy an automobile. It's unique equipmernt....”
(Cutts, Tr. 2379).

328. | ]of [ ] testified the lack of knowledge of the industry and the lack
of afabrication plant currently obstruct the [ ] partnership’s penetration of the
LNG market. ( , Tr. 1635-34, 1654, in camera)).

329. |
] (IX30
at 180-81 ([ D, in camera).

330. Other witnesses testified to the specidized expertise, including thet relaing to the
welding of 9% nickel plate, required for the design and congtruction of LNG tanks. (Hall, Tr.
1792; JX 32 at 37-38 (Rapp Dep.)).

51



331. Peter Rano, aCB&I Vice President, concedes that CB& | consdersitswelding
procedures for LNG projects to be proprietary work product which it does not want to fal into the
hands of its competitors. (Rano, Tr. 6028-29).

332. PDM and CB&I have developed speciaized welding procedures, equipment and
techniques for welding 9% nickd sted. For example, in 1999, PDM deve oped and implemented
twin wire (two eectrodes/one control) submerged arc for welding of horizontal seams of 9% nicke
in cryogenic gpplications. (CX 109 at PDM-HOU006700).

333. PDM has dso developed weld procedures and specific equipment for automatic
stud welding of stainless sted studs to 9% nicke for use in concrete wal embedments for double
and full containment LNG storage tanks. (See CX 109 at PDM-HOUQ06701; Knight, Tr. 2614-
15).

334. A new entrant would need to hire engineers with previous experience in desgning
TVCs, which are “truly one-of-a-kind designs for very specific applications on very technica
products.” (JX 37 a 127 (Newmeister, IH.); See also Higgins, Tr. 1272-3).

4, Lack of Prior Experience Building Relevant Products | mpedes Entry

335.  Both economic experts agree that the economic literature recognizes reputation as a
barrier to entry. (Smpson, Tr. 3229-30; Harris, Tr. 7445-8). Carlton & Perloff explain: “Product
differentiation (firms produce smilar but not identical products) can create along-run barrier to
entry. For example, consumer goodwill toward established brand names may make it more difficult
for anew brand to enter... For example, because the product of the first firm in the market is
familiar to customers, they may be reluctant to switch to anew brand.” D. Carlton & J. Perloff,
Modern Industrial Organization, at 80 (3d ed. 2000) (hereinafter “Carlton & Perloff”). Dr.
Harris agrees. (Harris, Tr. 7445-6; see Harris, Tr. 7448 (“reputation matters’).

336. Thereare“tremendous safety consderations’ regarding LNG tanks. (Price, Tr.
564-5). If LNG should legk from atank, the vaporized LNG could lead to fires and death, and
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with a TV C can have a“bad effect” on the satellite’s program schedule, because the test may have
to be restarted from the beginning after the problemisresolved. (Scully, Tr. 1145-46).

339. To avoid these catastrophes, customers seek experienced tank suppliers. Mr. Hall
of MemphisLight Gas & Water put it succinctly: “If you're going to be handling something like
liquefied naturd gas [LNG], you don’t want some amateur putting it together. The results can be
catagtrophic.” (Hall, Tr. 1789).

340. Dr. Kistenmacher, avice president a Linde BOC Process Plants, testified that
risks associated with leakage cause Lotepro to subcontract the design and construction of LNG
tanks to companies that have along track record of experience in congtructing these facilities.
(Kistenmacher, Tr. 904-05).

341. Mr. Kéley of ITC testified that he will not purchase an LPG tank from a company
with no prior experience because 1 don’'t want to be aguineapig.” (N. Keley, Tr. 7104-05; see
also Warren, Tr. 2290-91; CX 415 at 2).

342. LPG customers want atank supplier with along track record building several LPG
tanks. (Carling, Tr. 4512 (the last ten years would be the most relevant experience); JX 27 a 72
(N. Kdley, Dep.) (would “definitely want [an LPG tank supplier] to have had prior experience
building an LPG tank before | would hire them to build an LPG tank for me.”)).

343, |

1. ( ], Tr. 1995-96, [2236-7], in camera; see also Knight, Tr. 2628 (“[E]xperience
building LIN/LOX tanks provides customers with confidence that the product will be designed and
built the way it was requested”); JX 25 a 83-4 (Hilgar, Dep.) (describing safety hazards associated
with LIN/LOX tanks).

344. Mr. Scully, Presdent of XL Technology Systems, testified that TV C customers

want experienced suppliers with “knowledge as to how to ded with the architects and the
congtruction people ... and ability to manage a project.” (Scully,
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347. A CB&I customer survey notes that “the main weakness noted about other
competitorsisthat they are generdly less experienced and reliable than CBI. Ther expertiseis
generdly narrow and limited compared to CBI. Lacking the discipline and financid strength of a
CB& I makes using smaller suppliers amore risky proposition. ... CB&I should be able to succeed
by presenting itself asthe low-risk, best value supplier who has the broadest and deepest
capabilities” (CX 218 at CBI-PL034532, CBI-PL034537; see also Scully, Tr. 1146-47).

348. It would take an inexperienced supplier in the rdlevant markets severd yearsto
build atrack record. (CX 167 at CBI-PL007052). Developing areputation Smilar to CB&1’sfor
supplying cryogenic tanks can take as much asten years. (Cutts, Tr. 2372, 2385).

349. Experienced suppliers minimize defects by learning through trid and error. Mr.
Scully of XL Technologies has personaly learned from engineering errors and construction errors
experienced on TVC projects. Additionaly, when working with CB& I, he observed that their
employees |learned from past mistakes made in the process of supplying TVCs. (Scully, Tr. 1140
41).

350. |

1 ( , Tr.] 1637-38,
in camera).

351. CB&I hasworked many “years’ to “streamline its processes’ and lower its cods.
(CX 392 at 3).

352. The condruction of an LNG import termind, from the initid ground bresking to
completion, takes four to five years. (Outtrim, Tr. 700; see also CX 162 at CBI-PL006153; CX
214 at CBI-PL033809).

353. If FERC approval isrequired, the tota time to complete the LNG peakshaving
project would increase by an additiona year, thereby delaying entry by another year. (CX 168 at
CBI-PL007235).

354. Mr. Scully tedtified that a TV C with a 30-foot diameter can take about two years
to design and congtruct. (Scully, Tr. 1108).

355. |
] . (CX 629 at CBI-PL033069, in camera).
356. Learning by doing represents a barrier to entry in each of the markets. (Smpson,

Tr. 3237). Dr. Smpson testified that economic studies have found that producers in a number of
indugtries (e.g., air frame production, chemica processes, congtruction of nuclear power plants)
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become more efficient as their cumulative output increases. (Simpson, Tr. 3230) Dr. Smpson
noted that as these producers produce more and more of a product, they learn better ways of
producing that product. (Simpson, Tr. 3231).

357. Builders of LNG tanks benefit from learning by doing. Samud Leventry, CB&I's
vice president of technology services, tedtified: “Again, if you have the same people doing the same
work more continuoudy, there' s going to be some efficienciesin that.” (CX 497 at 68 (Leventry,
Dep.); CX 392 at 4).

358. Learning by doing in each of the marketsis specific to individua countries. Dr.

Simpson testified that some learning by doing is specific to the United States. (Simpson, Tr. 3242)
Thislearning includes becoming familiar with U.S. regulations, knowing the local work force and
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364. Dr. Harrisfurther agreed with Scherer & Rossthat it is possible that “when learning
economies are important, the capturing of an initid advantage by som