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errors”’ while “mrying hard 1o “clear the decks™ of open motions i Lthis maller prior to his

retiremnent in late Febrmary. Complaint Counsel asserts that Judge Timony's inttal rulings were
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the reasons set forth below, Respondent’s: Applications for Review are DENIELY, Request for
Feconsideration of the February 26 Order is DENIED:, and Reguest for Reconsideration of the

February 28 Order is GRANTED.

L Background
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held bv Respondent; (2) Respondent did ot conunit frand with regard to DDREAM; and (3) that

Fespondent did commit fraud with regard to SDRAM.

litigation misconduct could alone wstify the award of attormey tees by the district court, under
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The February 28 Order issued by Judue Timony granted Complant Counscl’s molion and

permitred the requested discovery. The Order was not based on the waiver theory advanced by
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§ 3.23(b). Controlling questions ars “not eguivalent to merely a question of law which is
determinative of the case 4t hand. To the contrary, such a question is deemed conoolling onky if
it may contribute to the determination, at an eariy stage, of a wide spectrum of cazes.” fa re

Antometive Breaktbrough Seiences, Ine, 1996 FTC LEXIS 4738 at *1 (Nov. 5 1996).
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findings thereunder, until a plenary review by the Commission.
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1. ollatera] Estoppet Order
As stated in the February 26 Order:
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determinafcns of the mial court intact, the unreversed determinulions of 1he tial court normally

L Solomon v Lihertv Cmenfv. 957 F.Bupn, 1522 1554-35

continue to wak as an estoppel.”
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The mandate of the Federal Circuit in Jufineast I can be read as being less than a full
vacatur of the district court’s factual findings as to litigation misconduct by Respondent. It is
clear that where an order is not fully vaeated by a cireuit court’s mandate, those portions which
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the desired advice refers uef to prior wrongdoing, but to fure wrongdaoing.” Haines, 973 F.24
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These presumptions arose as a resuit of the evidence of record n this martiter ag determined by
Tudge Timony., The presumplions include:

A, Rambus participated 1n TEDEC throneh Tnne 1994;

i, Through this participation, Rambus knew or should have lmoewen the TEDEC

standards for RAM, as developed through June 1996, would infringe on patents
held or applied for by Rambus;
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Jjury context and napplicabie to civil proceedings. Since Jadge Timony, relying onthe standard
in Fargas and the factnal presumptions in the Tebrnary 26 Order on Complaint Counsel’s Motion
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. The Yebruary 28 Order Appears Manifestly Unjust

onee & parly seeking discovery in a civil matter sstablishes a prima facie case that the crime-
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e oven 1Hg uppoTiumty to

to Respondent. ““[T]he privilege {ean] be given adeyuate proeetion - . . oniy when the [judec]
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Muotion to Compel, it must fle a3 supplemental memeorandinmn, not +o excesd twent=-tive (25)

pages, within ten (107 days of this Order. T Complaint Counsel files u supplementad
mematandum, Bespondent wilf then have wea (107 davs to Ble 1 supplemental opposition

memotandum, alsa not to exceed bwenty-five (25} pages, Replics will not be cntertained.
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which Respondent’s {Rambus, Inc.). privilege claims were mvalidated on crime-travd grounds
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vrrors”™ while ™Mryving hard to “elear the decks™ ol open mations in this matter poor Lo his
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relating to Respondent’s parlicipalion, from 1991-94, in an industry standard-settioe
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part, for the parpose of getting rid of documenis that mighr be harmiul in
litigation.”
2, Rambus, at the time i1 implemented its “document retenlion policy,” “[¢]lcardy . . .
contempiated that it might be bringing patent infringement suits during this
timeframe” 1f its efforts to persuade semi-conductor manufacturers to Heense “1s
TEDE -related natents™ “were nat suceessful.”



held by Respondent; (2) Responcent did not commit fraud with regand to DTIRAM; and (3) that
Respondent did cornmit fraud with regard to SDRAM.

The district court also awarded over $7.1 million in atlomey fes 1o hfineon as the
prevailing party in a patent infringement suit pursuant 1o the authotity of 35 U.S.C. § 285, The
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I - permmitted the chuesré:i discovery. The Crder was nat based on the waiver theory advanced by
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litigation o [that] subsequent review will be an inadeguate remedy.” 16 C.F.R. § 3.23(h)
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the “administrative law judge on the scene.™ Moreover, an interlocutory appeal on this issue

woyld not materiallv advance the wiHmats termination af this diamte.

refiremient on Febunary 28, 2003, As 2 result, this review is not to determine whether the Court

agrees with the conclusions reached in these Orders or whelher it might have reached a different
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1. Collateral Estoppel Order




determinations of the wial court intast, the unreversed determinations of the trial court normally
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Fla. 1997 a mandate only vacatng part of a district courtt’s decision is limited in nature and does

not nullify all poor procecdingsy, GAF Corp. v, Eastman Kodak Co., 519 F.Supp. 1203, 1212-13
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the desired advice refers nof to prior wrongdoing, bul 1o future wrongdoing” Hainey, 975 F 24
§1 at 84 {emphasis in original) guoting 8 Wigmore, § 2298,

h. The Fehroary 28 Order is Nat Clearly Erronseous

The foundation of the February 28 Order is comyprised of four factual presumptions set

out in the February 26, 2003 Order on Complamnt Counsel’s Motion for Default Judgnent.
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These presumptions arase as a result of the evidence of record mn this matter as determined by

Judge Timony. The presumptions include:

a. Rambus pariicipated in JEDEC through June 19946,
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jury context and inapplicable 1o civil procoedings, Since Judge Timony, relving on the standard




fraudulent conduct that began befora Respondent dropped out of TEDTC in 1996, this Court
cannat canciude that the Tebruary 28 Order is clearly emronsous.

C. The February 28 Order Appenrs Manifesiby U'njnst

once a party seeking discevery in a civil matter establishes a prime fheie ¢ase that the crime-

* The deetsion cited by Eespondent, fi re M&L Buriness Machine Co_, Inc., 167 BR. 937
(D). Colo. 1994), does nor establish that Fargees does nat apply o civil proceedings even within
the Tenth Circuit. Tt fails on this point because M&EL simply follows the reasoniny of the Third
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fraud exception may apply, ‘[tlhe importance of the privilege . . . as well as fondamental

congepts of due process require that the party defending the privilege be given the opportunity to
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to Respondent. “[TThe privilegs [can] be given adequale prokction . . . only when the [judge)
undertakes a thorgugh consideration of the iasue, with the assistanee of eounzel on both sides of

the dispute.” Laser Mmadusipies, 167 FR.D. at 428

* In fact, the February 28 Crder never ultimately resolved the waiver issue put forward by
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d. Proceeding on the Crime-Fraud Exception Issue
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Motion to Compel, it must file 4 supplemental memorandum, not to exceed bwenty-five (23)
pages, within len (107 days of thiz Order. If Complaint Counsel files a supplemcntal

memorandum, Respondent will then have ten {10} days to file a supplemental oppositisn
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