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l. Introduction and Summary of Argument

Complaint Counsel’ s theory of antitrust liability in this case is unprecedented and
unsupportable. 1n essence, Complaint Counsel contend that Rambus has monopolized or
attempted to monopolize certain markets for technologies related to dynamic random access
memory (“DRAM?”) by failing to warn a standard-setting organization (*JEDEC”) that it was
incorporating into industry standards inventions conceived by Rambus' s founders and over
which Rambus might, sometime in the future, acquire patents. Complaint Counsel ask Y our
Honor to find that as aresult of this alleged misconduct, Rambus should be stripped of its
statutory right to license or enforceitsvalid U.S. and foreign patents.

The evidence that will be put before Y our Honor at this hearing will not support
Complaint Counsel’ s allegations. For example, the fact that Rambus' s founders believed they
had concelved the inventions in question was public information; the inventions were described
in detail in publicly available patent documents that were discussed at JEDEC and that were
closely scrutinized by engineers and lawyers employed by JEDEC members. Complaint Counsel
do not contend otherwise. What isit, then, that Complaint Counsel say Rambus kept secret from
JEDEC while it was attending JEDEC meetings? Complaint Counsel cannot contend that
Rambus failed to disclose the existence of issued patents that covered devices built to JEDEC
standards; Rambus had no such patents. Complaint Counsel similarly cannot contend that
Rambus failed to disclose the existence of pending patent applications that, if issued, would have
covered JEDEC-compliant devices, Rambus had no such applications. Instead, Complaint
Counsel contend that Rambus had a duty to tell JEDEC members that its executives and
engineers at times hoped for, wondered about, and thought justified the filing or amendment of
patent applications that broadly claimed the use of Rambus's inventions in many memory
devices, including devices being discussed by JEDEC for possible standardization.
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This extraordinarily expansive duty — a duty to disclose a desire to obtain
intellectual property rights —is not found anywhere in writing other than in the Complaint in this
action. It does not appear in the manuals made available to Rambus and to other JEDEC
members. It does not appear in the presentations shown at JEDEC meetings about JEDEC's
patent policies. It does not appear in any of the more than 1,500,000 pages of evidence gathered
in this case and in the related private cases. Complaint Counsel’s description of the JEDEC
disclosure duty is, in short, itself an invention. Not patentable, perhaps, but nevertheless an
invention, and one that represents what the Court of Appealsfor the Federal Circuit has
described as an “ after-the-fact morphing of avague, loosely defined policy...” designed “to
capture actions not within the actual scope of the policy. . ..” RambusInc. v. Infineon Techs.
AG, 318 F.3d 1081, 1102 n.10 (Fed. Cir. 2003) (“Infineon”).

Complaint Counsel’ stheory of antitrust liability is as inventive as their
description of the JEDEC disclosure duty. According to Complaint Counsel, if Rambus had
described its desires to JEDEC, JEDEC would have incorporated alternative technol ogies that
avoided Rambus's patents. According to Complaint Counsdl, it is now too late for the industry
to avoid Rambus' s patents, for JEDEC members and the DRAM industry are allegedly “locked
in” to the use of Rambus's patented inventions in their current and future memory devices. This,
Complaint Counsel contend, amounts to monopolization.

Complaint Counsel’ s theory of liability is both legally unsound and premised on a
gpate of unsupported factual assumptions. Among the many insurmountable hurdles that
Complaint Counsel face are the following:

First, to sustain a monopolization claim, Complaint Counsel must prove that

Rambus engaged in “exclusionary conduct,” which is defined by the case law (and the Federal



Trade Commission) as conduct that makes no economic sense but for the elimination of
competition and, therefore, has no legitimate business justification. Complaint Counsel assert
that Rambus engaged in anticompetitive conduct by failing to disclose information about its
potential patent portfolio. Patent law, however, recognizes that there are legitimate business
reasons for inventors like Rambus to maintain the confidentiality of information regarding their
patent applications and pending patent claims. Such information is, by statute, kept strictly
confidential by the Patent Office. See 35 U.S.C. § 122. See generally Eagle Comtronics, Inc. v.
Arrow Communication Laboratories, Inc., 305 F.3d 1303, 1314 (Fed. Cir. 2002) (“Patent
applications are preserved in secrecy . . . for areason. The integrity of the patent systemis
maintained in part by inventors understanding that their patent applications will remain secret
until either the patents issue or the applications are otherwise published by the PTO.”).
Rambus's alleged refusal to disclose information about its intellectual property aspirations thus
had a |egitimate business purpose and cannot be the basis for a monopolization claim.

Nor can Complain



Y our Honor’ s summary decision ruling, patent law allows inventors to amend their patent
applications to protect against the use of their inventions in the marketplace. Thereis nothing
unexpected, illegitimate or exclusionary in this practice. Accordingly, Rambus's exercise of
rights allowed it by United States patent law cannot be considered exclusionary conduct under
the antitrust laws.

Second, even assuming that a failure to disclose its trade secrets could be
exclusionary under the antitrust laws, Complaint Counsel must prove that Rambus in fact had a
clear and unambiguous duty to disclose that information. After an extensive review and analysis
of evidence regarding the JEDEC patent policy, the Federal Circuit held in Infineon that, during
the time Rambus was a JEDEC member, there was a “ staggering lack of defining details’ in
JEDEC' s patent policy. Infineon, 318 F.2d at 1102. The evidence at trial will confirm that the
Federal Circuit’s description was apt. In similar circumstances, the Federal Circuit has held that
afailure to comply with an unclear and ambiguous disclosure duty cannot, as a matter of law,

justify afinding of fraud or inequitable conduct. See



Fourth, even if Rambus intentionally breached a duty to disclose, Complaint
Counsel must prove that Rambus's conduct caused competitive harm. To do this, Complaint
Counsel must prove each link in an exceedingly long causal chain. They must first prove that
JEDEC members reasonably relied on Rambus's conduct. The overwhelming evidence will
show, however, that JEDEC members were concerned about Rambus's potential patents and that
these concerns were elevated (not diminished) by Rambus's conduct at JEDEC. The evidence
will therefore show that JEDEC members did not rely on Rambus's alleged failure to disclose
and that any reliance would have been unreasonable.

Fifth, Complaint Counsel must prove that JEDEC had available to it acceptable
noninfringing alternative technologies at the time that Rambus supposedly should have disclosed
its patent interests. The evidence will, however, show that Rambus' s inventions were superior to

any available noninfringing alternatives in terms of performance and/or cost (even accounting for



Rambus Direct DRAM (“DRDRAM?”), the non-JEDEC standard DRDRAM would be the
dominant memory device today.

Eighth, Complaint Counsel must prove that the failure of JEDEC and the market
to adopt an aternative standard constitutes injury to competition within the meaning of the
antitrust laws. The evidence will show, however, that there were no alternative technologies that
would have improved consumer welfare.

Ninth, even if Complaint Counsel prove that there were available and acceptable
noninfringing alternatives, Complaint Counsel must prove that the DRAM industry was locked-
in to using Rambus'sinventions. The evidence will show, however, that the DRAM industry
was not locked in but continues to use Rambus' s inventions because they are superior in terms of
price and cost and because the DRAM manufacturers continue to believe that Rambus's patents
areinvalid.

In short, the evidence at trial will demonstrate that Complaint Counsel cannot
prove any of the essential elements of liability under Complaint Counsel’ s theory of the case, and
that the Complaint should be dismissed.

. Background

Inthe late 1980’s, it became apparent to some observers of the semiconductor
market that the development of computer memory products — dynamic random access memory
(“DRAM”) —was not keeping pace with the development of computer microprocessors — central
processing units (*CPUS”). Specifically, while the speed at which CPUs could process

information increased exponentially during the 1980s, the speed at which DRAMSs could be



accessed showed only modest improvement.: As these trends continued, the performance of
computer systems began to be limited not by the speed of available CPU technology but by the
speed of available DRAM technology. As CPU speeds were projected to increase dramatically
over time, this trend would create a“memory bottleneck.”

A. The Farmwald and Horowitz I nventions

In 1989, two distinguished electrical engineers, Dr. Michagl Farmwald and Dr.
Mark Horowitz solved the memory bottleneck. While previous improvements had focused on
improving discrete aspects of the memory chip, Farmwald and Horowitz sought a system level
solution. The result of their efforts was a host of independent inventions that, when used
together, provided arevolutionary memory subsystem. A partia list of these inventions would
include:

using arelatively small number of bussed signal linesto transmit information

between the DRAM and the CPU or memory controller without the need for

separate device select lines specific to each DRAM;

sending information from the CPU or memory controller to the DRAM in the
form of information “packets’;

programming the delay between the time that the DRAM receives a request until
datais output in response to the request (the “latency” of the



allowing for variable amounts of data (“block size” or “burst length”) to be output
in response to a request;

transferring data on both the rising edge and the falling edge of the clock;

performing fine timing adjustments using a delay locked loop or DLL (that is, a
feedback circuit using delay elements to synchronize two signals) on the DRAM.

Each of these separate inventions would improve the performance of DRAMS; together these
technologies would take DRAM performance to levels unheard of in the industry. While
contemporary DRAM devices were transferring data at a top speed of 33 MHz, the combination
of the Farmwald-Horowitz inventions promised memory operating speeds over 500 MHz.

In April 1990, Farmwald and Horowitz filed a detailed U.S. patent application

describing these inventions (the * 898 application).



Rambus would then make the RDRAM technology available for license by manufacturers
industry-wide, together with a whole system of testing, design, and implementation services.
This business model was therefore dependent upon patent protection.

Throughout 1990 and 1991, Farmwald and Horowitz met with representatives of
the major DRAM manufacturers and many others in the semiconductor industry to introduce
them to Rambus' s technology and to persuade them to license that technology. Under
nondisclosure agreements (“NDA’S’), Farmwald, Horowitz, and other Rambus employees made
detailed presentations to each company’ s management and high-level engineers, discussing the
uses of Rambus’s new technology, the reasons why Rambus' s technology would eventually
become necessary, and technical details for implementation of the technology.® Farmwald and
Horowitz also disclosed the fact that they had filed a patent application covering the new
technology. Indeed, because they were being asked to pay fees to license the technology,
companies sought assurances that an application had been filed, and some (such as Toshiba,
Fujitsu, and Intel) requested and were given a copy of the application.

C. Rambus s Participation In JEDEC

After it disclosed its technology under confidentiality agreements to members of
the DRAM industry, Rambus joined one of the standard-setting organizations for semiconductor
devices, JEDEC, which was (until 1998) a part of the Electronic Industries Association (“EIA”)
and formally and “rigidly” governed by EIA policies. The particular JEDEC committee most
involved in this case isthe “JC-42.3" subcommittee, which has responsibility within JEDEC for

computer memory devices. The members of JC-42.3 included such computer memory

3 The evidence will show that Rambus made these detail ed disclosures to numerous companiesin
the industry, including Sun Microsystems, Hewlett-Packard, Siemens, Mitsubishi, Tashiba, Micron, Intel,
Motorola, NEC, Hitachi, Texas Instrumentsand IBM.
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manufacturers and users as Siemens
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patent revealed, on its face, that Rambus had nine other divisional applications and one
continuation application pending that shared the same written description as the’ 703 patent. The
evidence will also show that at a prior meeting, in May 1992, JEDEC members had discussed
Rambus' s PCT application, which was also substantially identical to the ’898 application, and
that alongtime JEDEC representative, Howard Sussman, expressed the view that the application
was barred by prior art and would not issue.

Although each of the inventions claimed in the patents at issue here can be found
in the * 898 application, Rambus did not, while a JEDEC member have any undisclosed claimsin
patent applications that, if issued, would have needed to be licensed to make JEDEC-compliant
memory devices. It was not until long after Rambus withdrew from JEDEC and hired new
patent counsel that Rambus filed claims that would, if they issued, need to be licensed to make
JEDEC-compliant SDRAM and DDR products. Thefirst of these patentsissued in 1999. Id. at
1086.

D. The RDRAM Boycott

While the semiconductor industry was attempting to refine the SDRAM standard
at JEDEC, Rambus sought to have its memory technology, “Direct RDRAM” or “DRDRAM,”
adopted by the industry. 1n 1996, Intel became dissatisfied with the progress of JEDEC
standardization and concerned that DRAM performance was not keeping pace with the existing
and projected performance requirements of Intel’s microprocessors. Intel’s solution to the
problem was DRDRAM, and it publicly announced that it had selected DRDRAM asits “ next
generation” memory technology. DRDRAM was then the most current generation of Rambus's
RDRAM technology, and it incorporated many of the features described in the 898 application,
aswell as additional features subsequently developed by Rambus engineers. Industry observers
quickly realized that Intel’ s backing would lead to DRDRAM being the dominant form of PC
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likely to be probative on several disputed issues. As an example, Rambus will prevent evidence
that DRAM manufacturers were on notice of Rambus’ possible intellectual property claims and
proceeded nevertheless, for various reasons, to include the affected technologiesin JEDEC
standards. Complaint Counsel will argue that this evidence should be discounted because it
would not make business sense for the manufacturers to have proceeded if they knew of the
intellectual property risks. Complaint Counsel will also argue (and must, in fact, prove) that if
the manufacturers had been aware of these risks, they could have and would have adopted
alternative technologies. In response to this argument, it is clearly relevant to show that the
DRAM manufacturers were sufficiently concerned about the possibility that DRDRAM would
become the de facto industry standard that they were also willing to take the risks associated with
concerted action, in violation of the antitrust laws, in order to prevent DRDRAM'’ s introduction.
If the manufacturers were willing to assume those risks, it islogical to assume that they were
also willing to assume the risk that Rambus might some day obtain patents covering various
technologies or features considered for incorporation in the DDR SDRAM standard, especially
when they also believed that any such patents would be invalid, and especialy when they aso
believed that the technologies in question were necessary in order to claim performance
equivalent to that of the DRDRAM. For these and other reasons, the evidence of collusion is

relevant because the evidence will in many ways tend “to make the existence of [a] fact . . . more

-13-



Rambus's patents by arguing that Rambus had committed fraud by failing to disclose to JEDEC
certain patent applications that allegedly related to the SDRAM and DDR standards. After the
jury agreed with Infineon’ s arguments, the trial judge entered judgment notwithstanding the
verdict asto that portion of the fraud claim based on the inclusion of Rambus'sinventionsin the
DDR SDRAM standard. On appeal, the Federal Circuit held that Rambus had not committed
fraud with respect to any JEDEC standard and that it did not breach any duty to disclose any
patent or patent applicationsto JEDEC. Infineon, 318 F.3d at 1084.

To determine whether Rambus breached any duty to disclose, the Federal Circuit
first “ascertain[ed] what duty Rambus owed JEDEC.” 1d. at 1096. Reviewing the evidence, the
Federal Circuit found that JEDEC’ s written policies did “not impose any direct duty on
members.” Id. at 1098. It nevertheless treated the policies asimposing a duty because JEDEC
members did so. 1d. Examining all of the evidence, including the testimony of JEDEC
representatives and officers — the same evidence that will be presented at thistrial — the Federal
Circuit was shocked by the “ staggering lack of defining details in the EIA/JEDEC patent policy.”
Id. at 1102. Carefully discerning the evidence, however, the Federal Circuit concluded that
whatever disclosure duty existed, it *“hinges on whether the issued or pending claims are needed
to practice the standard” and that disclosure of a patent or patent application was required, if at
all, only if “alicense under its claims reasonably might be required to practice the standard.” Id.

After alengthy review of Rambus's patent portfolio, including its patent
application history, the Federal Circuit held that Rambus did not have any patents or patent
applications that fell within the JEDEC disclosure duty with respect to the SDRAM standard. 1d.
at 1104. Accordingly, the court held that no reasonable jury could find that Rambus had

breached a duty to disclose and committed fraud. Id. at 1105. With respect to the DDR
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standard, the Federal Circuit unanimously affirmed the trial court’s entry of judgment on the
ground that, because formal standard setting for the DDR standard began after Rambus | eft
JEDEC, no duty to disclose with regard to the DDR standard was triggered while Rambus was a
JEDEC member.* Id.

[11.  Complaint Counsel’s Theory

Premising its case on precisely the same conduct reviewed by the Federal Circuit,
Complaint Counsdl allege that Rambus's conduct at JEDEC violated Section 5 of the FTC Act.
15U.S.C. §45(a)(1). The Act encompasses “practices that violate the Sherman Act and the
other antitrust laws.” FTC v. Indiana Federation of Dentists, 476 U.S. 447, 454 (1986). The
first two of Complaint Counsel’ s three claims, therefore, “are based on principles emanating
from Section 2 of the Sherman Act —i.e., the monopolization and attempted monopolization
clams.” Complaint Counsel’s Memorandum in Opposition to Respondent Rambus Inc.’s
Motion for Summary Decision, filed Mar. 25, 2003 (Summary Decision Opp.), p. 33. Complaint
Counsel’sfina claim alleges that Rambus has engaged in “unfair methods of competition,”
which Complaint Counsel “advances. . . as one entailing proof falling somewhere in between
that which would be required to establish, on the one hand monopolization, or on the other,
attempted monopolization, under Section 2 of the Sherman Act.” 1d. at 35. By this, Complaint
Counsel mean that the “unfair methods of competition” claim requires proof of anticompetitive
effects “more than the threatened effect that might suffice for attempted monopolization.” Id. at
36. Accordingly, to prevail in this case, Complaint Counsel must prove all of the elements of a

monopolization claim or an attempted monopolization claim.

to Sherman Act.”
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A. The Elements of Complaint Counsel’s Claims

To prove monopolization, a plaintiff “must show that 1) the defendant possessed
monopoly power in the relevant market and 2) the defendant willfully acquired or maintained
this monopoly power by anticompetitive conduct as opposed to gaining that power as aresult ‘ of

asuperior product, business acumen, or historical accident.””
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monopolization case court looks at threatened effects “in light of the state of the market”). In
other words, Complaint Counsel must prove not only that Rambus’ s conduct was
“anticompetitive” (aterm with a particular meaning defined below), but that the conduct caused
or threatens to cause some increase in price, restriction in output, or diminishment of quality in
some relevant market. See, e.g., Big Bear Lodging Ass' n v. Show Summit, Inc., 182 F.3d 1096,
1104 (9th Cir. 1999) (“Monopolization claims can only be evaluated with reference to properly
defined geographic and product markets.”); Town of Concord, Mass. v. Boston Edison Co., 915
F.2d 17, 22 (1st Cir. 1990) (monopolization only occurs where conduct “obstruct[ed] the
achievement of competition’s basic goals — lower prices, better products, and more efficient
production methods”).

B. Complaint Counsel’s Allegations

In support of these monopolization claims, the Commission filed alengthy
Complaint, which alleges that Rambus violated certain purported “commonly known” JEDEC
rules by failing to disclose to JEDEC's membersthat it had filed, or might in the futurefile,
patent applications that “might be involved in” JEDEC'’ s standard-setting work. Complaint,
19 21,24,47-55,70-80. Several years after Rambus left JEDEC, it obtained patents that read on
products that are compliant with the SDRAM standard and/or with the DDR SDRAM standard,
which was proposed and voted on after Rambus left JEDEC. Id., 1182, 91. In addition, the
Complaint aleges that JEDEC members were entirely unaware of the possibility that Rambus
might obtain patents on technologies being incorporated in the JEDEC standards for SDRAM
(which incorporated Rambus' s programmable latency and variable burst length inventions) and
DDR SDRAM (which incorporated Rambus' s programmabl e latency, variable burst length, dual-
edge clocking, and on-chip DLL inventions). Id., 2. According to the Complaint, if JEDEC
members had been aware of this possibility, they would have incorporated alternative
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technologies into the relevant standards. 1d., 11 62,65,69. Finally, the Complaint alleges that
DRAM manufacturers are now “locked-in” to producing JEDEC-compliant DRAM products and
that Rambus is thus able to demand excessive royalties from DRAM manufacturers. 1d., 93.
Thus, the Complaint alleges that Rambus has monopolized or attempted to monopolize five
carefully drawn technology markets — a market for latency technology, a market for burst length
technology, a market for data accel eration technology, a market for clock synchronization
technology, and a cluster market consisting of all four technology markets. Id., 1 110-24.

In November 2002, Judge Timony summarized the Complaint in the following

way:

The Complaint’s core allegation is that, through omissions,
Rambus intentionally misled the members of JEDEC with regard
to the possible scope of Rambus' s pending or future patent
applications, in violation of the purported JEDEC patent
disclosure policy. Complaint at 1 2, 47-55, 70-80. According to
the Complaint, had Rambus made the allegedly necessary
disclosures, JEDEC could have adopted alternative technologies
and avoided Rambus' s patented technologies. Complaint at 1 62,
65, 69. These allegations raise three fundamental issues: (1)
whether the JEDEC disclosure duty is as broad and
comprehensive as alleged in the Complaint; (2) whether Rambus
actually violated any such duty to disclose imposed by JEDEC
rules; and (3) whether the alleged failure to disclose was material
and caused the competitive injury alleged in the Complaint.

See Opinion Supporting Order Denying Motion by Mitsubishi to Quash or Narrow Subpoena,
filed November 18, 2002, at 4 (emphasis added). Thus, the central allegation in the Complaint is
that Rambus violated JEDEC' s disclosure rules.

Similarly, Chairman Muris represented to Congress that the Complaint against
Rambus alleged a violation of JEDEC’ srules:

In acomplaint filed in June, the Commission has charged that

Rambus, Inc., a participant in an electronics industry standards-

setting organization, failed to disclose —in violation of the

organization’s rules—that it had a patent and several pending
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patent applications on technologies that eventually were adopted
as part of the industry standard.

Prepared Statement of the Federal Trade Commission Before the Committee on the Judiciary
Subcommittee on Antitrust, Competition, and Business and Consumer Rights United States
Senate, Concerning an Overview of Federal Trade Commission Antitrust Activities, 2002 FTC
Lexis 53 at *29-30 (September 19, 2002) (emphasis added).

C. Complaint Counsel’s Changein Theory

Apparently in response to the Federal Circuit’s decision in the Infineon case,
Complaint Counsel have now asserted that they need not demonstrate that Rambus violated a
JEDEC disclosure duty in order to prevail. They now argue that it would be sufficient to warrant
the imposition of antitrust liability to show that Rambus engaged in “unethical” or “deceptive’
conduct. See Summary Decision Opp., p. 12.

Thisisafundamental change from the core allegations of the Complaint. Well
aware of the ramifications of such a change, Complaint Counsel claim that there has been no
change at all, pointing to two boilerplate, catch-all recitations appearing in the Complaint. See
Summary Decision Opp., p. 9 (“As stated in the opening sentences of the Commission’s
Complaint, ‘[t]hrough this action, the Commission challenges a pattern of anticompetitive acts
and practices by Rambus, including Rambus's concealment of patent-related information ‘in
violation of JEDEC’ s own operating rules and procedures,” as well as ‘ other bad-faith, deceptive
conduct.””). Even acursory review of the balance of the 34-page Complaint reveas, however,
that the only conduct before JEDEC that is actually alleged is that Rambus made “Limited and
Misleading Disclosuresto JEDEC” resulting in “Violations of the JEDEC Disclosure Duty.” See

Complaint, 1 70-78, 79-80. Given the absence of any specific allegations describing Rambus's
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“other bad-faith, deceptive conduct,” afew generic phrases in the introduction to a 34-page
Complaint did not disclose Complaint Counsel’s new “duty-free” theory of the case.

1 Complaint Counsel Cannot Advance a New Theory of Liability

“Asiswell known, the Commission itself originates and issues complaints and it
has not delegated this authority to its staff. . . . [T]he Commission itself ma[kes] the original
determination that it [i]s possessed of sufficient evidence to form reason to believe that the law
ha[s] been violated.” Inthe Matter of Grand Caillou Packing Co., 65 F.T.C. 799, 1964 FTC
Lexis 111, *27-28 (1964) 3

The Commission has repeatedly refused to impose liability on atheory not
explicitly pleaded in the complaint. In Inthe Matter of Beatrice Foods Co., 101 F.T.C. 733,
1983 FTC Lexis 76 (1983), for example, the Commission reviewed the decision of an ALJin an
action brought under 8§ 7 of the Clayton Act to prevent the acquisition of one orange juice
manufacturer by another. As characterized by the Commission, the complaint alleged “that the
acquisition eliminated actual competition between [the two parties to the acquisition] and
between competitors generally, and that it might foster other mergers between competitors,
causing afurther loss of competition in the processing, distribution and sale of ready-to-serve
orangejuice.” 1983 FTC Lexis 76, * 136. The Commission concluded the ALJ had erred in
holding that the acquisition violated the antitrust laws because, among other things, the theory

upon which the ALJ relied — at the urging of complaint counsel —involved the loss of potential

s See also In the Matter of Kaiser Aluminum & Chemical Corp., 1977 FTC Lexis 121, *4 (1977)
(“[T]he Commission reserves to itself the discretionary determination of when there isreason to believe
the law has been violated and when the public interest requires the institution of a proceeding, as well the
authority to frame the charges.”); In re Sandard Camera Corp., 63 F.T.C. 1238, 1963 FTC Lexis 69, *60
(1963) (where complaint counsel’ s proposed amendment “alleges substantially different acts or practices
on the part of the respondent, or where it requires different determinations with respect to the belief that a
violation has occurred and that the public interest is jeopardized,” only the Commission may amend the
complaint).
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competition, while the complaint alleged that the proposed acquisition would result in the loss of

actual competition. 1d.
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toamend. Id. at *7. Seealso Inre Standard Camera Corp., 63 F.T.C. 1238 1963 FTC Lexis 69,
*61-63 (1963) (where complaint counsel abandoned theory of complaint that respondent misied
camera purchasers into believing that its cameras were manufactured in the U.S. once the hearing
examiner observed that the cameras were obviously of foreign origin, holding that the hearing
examiner erred in alowing the case to proceed, in the absence of an amendment to the complaint
by the Commission, on a replacement theory that purchasers were misled into believing that the
cameras were manufactured outside the Soviet bloc).

The Courts of Appeal have also vacated Commission orders that were based on
theories not detailed in theinitial complaint. For instance, in Rodale Press, Inc. v. FTC, 407
F.2d 1252 (D.C. Cir. 1968), the Commission had ordered the petitioners to cease and desist
making certain representations in advertisements promoting health publications. The theory of
the complaint had been that the advertising contained fal se promises of benefits. On appeal to the
Commission, the agency found against the petitioners on a different theory, that the advertising
misrepresented the contents of the books. Id. at 1255-56. The D.C. Circuit vacated the
Commission’s order and remanded the case for further proceedings, noting that “it iswell settled
that an agency may not change theories in midstream without giving respondents reasonable
notice of the change.” 1d. at 1255 (citing 5 U.S.C. § 554(b)). The Court of Appeals reasoned
that “[b]y substituting an issue as to the books' content for the one framed by the pleadings,
effectiveness of the books' ideas and suggestions, the Commission has deprived petitioners of
both notice and hearing on the substituted issue.” Id. at 1257.

These decisions show that Complaint Counsel cannot stretch the Commission’s

Complaint to fit the theory of liability that Complaint Counsel now believe has some prospect of
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Because of the onerous nature of antitrust liability, the federal courts have held
that a showing of nothing less than “common law fraud [is] needed to support a Walker Process
[Jclaim,” conduct that “could aone form the basis of an actionable wrong.” Nobelpharma AB v.
Implant Innovations, Inc., 141 F.3d 1059, 1069 (Fed. Cir. 1998) (quotations omitted); see also
C.R Bard, Inc. v. M3 Sys., Inc., 157 F.3d 1340, 1364 (Fed. Cir. 1998) (stating that the Court
clarified in Walker Process that “‘knowing and willful’ fraud must be shown, and is predicate to
potential antitrust violation™).

Complaint Counsel has never been able to point specifically to an affirmative
misrepresentation of material fact —that is, a knowingly false statement uttered by Rambus. See,
e.g., Summary Decision Opp., p. 9 n.2 (failing to cite any allegedly false statements allegedly
uttered by Rambus). The anticompetitive conduct alleged here are instead acts of fraud by
nondisclosure. Thus, while Complaint Counsel repeatedly use pejorative terms like “bad faith”
and “deceptive,” it is clear that the conduct Complaint Counsel allege was required of Rambus
depended on the rules and policies of JEDEC. Complaint Counsel’s claim would not have been
brought had Rambus’ s conduct occurred in the context of a different standard setting
organization that had no patent rules or policies of the type they attribute to JEDEC. Contrary to
Complaint Counsel’ s contention, then, Rambus's “literal compliance” with its JEDEC disclosure
obligations does preclude a finding that Rambus defrauded JEDEC members, and accordingly
does preclude the imposition of antitrust liability in this case. See generally Nobelpharma AB,
141 F.3d at 1069 (noting that conduct before the PTO falling short of common law fraud does

not warrant the imposition of antitrust liability).
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b. Complaint Counsdl’s Sole Authority Exposesthe New Theory’s
Fatal Flaws

Complaint Counsel’ sreliance on Indian Head is misplaced. Contrary to
Complaint Counsel’simplication, see Summary Decision Opp., pp. 12, 38, Indian Head does not
stand for the proposition that “ subverting” the proceedings of a standard-setting organization is
anticompetitive conduct warranting the imposition of antitrust liability.

In Indian Head, the defendant “ packed the annual meeting [of the private
standard-setting organization] with newly registered members, whom it subsidized, for the sole
purpose of achieving an anticompetitive result — the exclusion of [a competing product] from the
marketplace.” 817 F.2d at 947. On appeal, defendant argued that the conspiracy to suppress
competition that it had initiated — conduct that would plainly have been in violation of the
antitrust laws if undertaken outside the private standard-setting context — should not subject it to
antitrust liability because the conspiracy was entered into in the private standard-setting context.
Id. at 946. The court rejected defendant’ s argument, holding, inter alia, that an unlawful
conspiracy is not immune from antitrust liability simply because the conduct occursin the
private standard-setting context, even if the rules of the organization do not prohibit such
conduct. Id. (“[W]erefuseto permit a defendant to useitslitera compliance with a standard-
setting organization’ s rules as a shield to protect such conduct from antitrust liability.”); see also
Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492, 509 (1988) (“The antitrust
validity of these effortsis not established, without more, by petitioner’s literal compliance with
therules. . .”).

In Indian Head, then, the court rejected the notion that conduct otherwise
unlawful under the antitrust laws is somehow lawful when undertaken in the private standard-

setting context, reasoning that conduct in that context is not exempt from generally applicable
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antitrust principles. Here, Complaint Counsel asks this court to do the opposite of what the
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Such claims are called “Walker Process’ claims, after the Supreme Court’ s decision in Walker
Process Equipment, Inc. v. Food Machinery & Chemical Corp., 382 U.S. 172 (1964), which
allowed the fraudulent procurement of a patent to form the basis for an antitrust claim under
certain circumstances.

The courts have consistently required parties asserting Walker Process claimsto
prove the elements of fraud with “clear and convincing” evidence. See, e.g., Loctite Corp., 781
F.2d at 876-7. They have done so not simply because many, if not most, states require clear and
convincing evidence of common law fraud. See generally 9 WIGMORE, EVIDENCE (Chadbourn
rev. 1981), 112498 at p. 424. Instead, the courts have required the heightened burden of proof for
substantial public policy reasons, in recognition of the statutory basis of a patent’s monopoly
status and to “ prevent frustration of patent law by the long reach of antitrust law.” Handgards
Inc. v. Ethicon, Inc., 601 F.2d 986, 996 (9th Cir. 1979) (discussing Walker Process and holding
that the “ clear and convincing” standard that had been applied in such cases would also apply to
antitrust claims based upon the bad faith enforcement of a patent); see also Zenith Electronics
Corp. v. Exzec, Inc., 182 F.3d 1340, 1352 (Fed. Cir. 1999) (observing that a“ suitable
accommodation” between the patent and antitrust laws “ has been achieved by erecting certain
barriers to antitrust suits against a patentee attempting to enforce its patent”).

As Complaint Counsel will be quick to point out, thisis not a private antitrust suit
brought in federal court, and the Administrative Procedure Act has been held to require that an
administrative agency need satisfy only a preponderance of the evidence burden in most agency
proceedings. See Seadmanv. SE.C