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 2. The procedure Your Honor would like the parties to follow in handling 

lengthy exhibits during the course of the hearing, including whether you would like to be 

provided with hard copies of exhibits as they are used with witnesses. 

 3. Confirmation of the agreement of counsel regarding the advance disclosure 

of witnesses to be called to testify at the hearing. 

 4. The logistics of handling presentation of evidence within the applicable in 

camera rules. 

 5. How Your Honor would prefer to handle rulings on objections to designated 

deposition testimony and the most efficient method for presenting deposition testimony 

during the course of the hearing.  On this issue, as well as to some extent on other issues, 

counsel for the respective parties have different points of view. 

 6. Whether Your Honor would allow and/or desire mini-summations at 

designated times during the case, such as after each witness or certain witnesses, with the 

mini-summations to be limited to no more than 3 to 5 minutes for each side.  Such mini-

summations would be intended to help place in context the testimony that preceded them 

and to highlight relevant issues from the perspective of each side.  Again, there is a 

divergence of view among counsel as to the desirability of this procedure. 

 7. How Your Honor would prefer to handle one of the issues raised in 

Rambus’s trial brief, namely, whether Complaint Counsel should be permitted to raise in 

opening, and to introduce evidence in support of, a theory of liability that does not depend 

on whether Rambus complied with applicable JEDEC disclosure policies.  Again, this is a 

point on which counsel have different views. 
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 8. There may, of course, be additional agenda items that Complaint Counsel 

feel should be added to this list.  In addition, Rambus’s counsel will endeavor to address 

any other agenda items that Your Honor wishes to discuss at this Conference. 

 Set forth below is a brief discussion of Rambus’s position on some of these issues. 

1. Preparation of Final Exhibit List 

 Rambus suggests that on a periodic basis, such as at the beginning or end of each 

day or at the beginning or end of each week, designated representatives of each side and a 

representative of Your Honor’s staff meet to agree upon which exhibits have been offered 

during that day or week and, of those that were offered, which have been admitted and 

which have not.  Such a procedure may minimize any disagreement at the conclusion of 

the hearing as to what evidence has been admitted. 

2. Handling of Exhibits During the Hearing 

 Your Honor has expressed a desire not to have a complete set in hard copy of all of 

the parties’ exhibits.  Rambus seeks to inquire whether you would like to be provided with 

hard copies of exhibits as they are used with witnesses so that you may have the exhibit to 

review as the testimony proceeds, whether you would like to be provided with images of 

all of the exhibits on the parties’ exhibit lists that can be retrieved electronically, or 

whether there is any other procedure that might be useful to assist you in accessing and 

reviewing the exhibits being discussed. 

3. Advance Disclosure of Witnesses 

 Counsel for the parties have agreed that they will provide 72 hours notice of the 

witnesses to be called by them in their case-in-chief and/or their rebuttal case and that, for 
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purposes of computing the 72 hours notice, weekends are not to be counted.  For example, 

notification of the identity of the witnesses to be called Wednesday will be provided by the 

prior Friday morning by 9:00 a.m.  With respect to witnesses represented by counsel for 

the other party, notification of the date on which that witness is expected to be called will 

be given on the Monday of the preceding week. 
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submitted in camera.  Rule 3.45 provides in pertinent part: “[R]espondents, their counsel, 

authorized Commission personnel, and court personnel concerned with judicial review 

may have access [to in camera material] . . . .”  16 C.F.R. § 3.45(a) (emphasis added).  

Rule 3.45 thus specifically provides that both “respondents” and “their counsel” have a 

right to be present. 
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in some respects to a “federal criminal prosecution,” thus justifying some of the same 

procedural protections that are applicable in criminal trials.  See FTC Operating Manual
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questioner and someone else playing the role of the witness.  Setting aside issues that 

might arise as a result of efforts to dramatize the testimony during such a presentation, two 

other issues of some note arise.  First, it is often difficult for court reporters to accurately 

transcribe testimony that is being read, because persons ordinarily read at a faster pace 

than they would speak in normal conversation.  Thus, an accurate transcript of deposition 

testimony that is presented is probably better provided in the form of the designated 

transcripts themselves being marked for the record rather than asking the court reporter to 

record all of the testimony that is being read.  Second, it would seem to be a more efficient 

use of everyone’s time if the transcripts were simply submitted to Your Honor to read 

outside of the presence of counsel and the parties. 

After you have completed your reading, or at the conclusion of the hearing, you 

would be able to announce for the record which objections you had sustained.  The other 

objections would be overruled, and the transcripts which have been marked to show the 

testimony being designated and the objections being made, then could be made part of the 

record.  This would preserve the objections to the testimony and also would provide an 

accurate record of the testimony presented to Your Honor.  Further, it would do so without 

involving the unnecessary process of lawyers playing questioner and witness and reading 

all of the testimony to Your Honor (a time-consuming and oft-criticized process usually 

reserved for jury trials).  See generally Annotated Manual for Complex Litigation, Third 

(Thomson West 2003), ¶ 22.33 (“Because the reading of depositions at trial is boring for 

the jury and a poor way to communicate information, it should be avoided whenever 

possible. . . .”); id.  
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be prepared as exhibits, usually without being read at trial and transcribed by the court 

reporter.  The judge can later read these excerpts along with other exhibits. . . .”). 

 To the extent videotaped testimony is being offered, Rambus suggests a similar 

procedure.  First, it is most useful, at least in the view of Rambus’s counsel, if Your Honor 

rules on objections to deposition testimony at least 24-36 hours before the testimony is 

presented.  This is necessary in order to complete the sometimes complicated editing and 

review process.  After Your Honor has ruled on objections to testimony that would be 

presented by videotape, Rambus suggests that the videotape then be provided to Your 

Honor in a format that can most easily be viewed by you.  Again, this can occur outside the 

presence of counsel, since the transcript that was designated originally to indicate the 

testimony being offered and on which objections were noted, and your rulings on those 

objections, can be made part of the record.  The video that is provided to Your Honor for 

viewing also can be made part of the record. 

Rambus suggests that the easiest way to provide this videotaped testimony to Your 

Honor may be on a CD-ROM or DVD, since in most instances the testimony will have 

been digitized for editing purposes.  Assuming that the equipment is available to enable 

Your Honor to review videotaped testimony in one of these two formats – and if it is not, 

such equipment can be provided – it seems as though it would be a more efficient use of 

everyone’s time for Your Honor to view this testimony without the need for counsel, the 

court reporter and other staff also being present.1 

                                                 
1  Alternately, Your Honor may simply wish to receive marked transcripts rather than 
videotape (a choice that would save many hours of paralegal and attorney time that would 
be spent on the video editing process in the next few weeks). 
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6. Mini-Summations 

 It has been the experience of Rambus’s counsel, that in a trial of this length, it is 

useful to pause from time to time, sometimes as frequently as at the end of each witness’s 

testimony, to allow each side to summarize (very briefly) its view of the significance of the 

testimony and evidence that has just been introduced.  Such mini-summations (3-5 minutes 

by each side) have become quite common in some courts.  Particularly in a non-jury case, 

there should be no concern that such mini-summations might result in any prejudice or 

“grandstanding.”  Rather, they should assist Your Honor in understanding how the 

testimony that has been elicited fits into each side’s theory of the case, and they should 

simplify (and perhaps even shorten) the parties’ closing arguments.  Rambus suggests that 

mini-summations, on the order of 3 minutes per side, be scheduled at times that Your 

Honor feels would be most useful for your purposes.  See id., ¶ 22.34 (“Some judges have 

found that in a lengthy trial it can be helpful to the trier of fact for 2 0  TDtc (id.)gould 
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reasons set out at pp. 19-23 of Rambus’s Trial Brief, Rambus seeks the opportunity to be 

heard on this issue at the Conference. 
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Washington, D.C.  20580    Washington, D.C.  20580 
 
Donald S. Clark, Secretary    Malcolm L. Catt, Esq. 
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Washington, D.C.  20580    Washington, D.C.  20001 
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Federal Trade Commission 
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