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concerning patent disclosure”; and (4) “the scope of Respondent’s highly technical 

patents.”  Order on Motions In Limine at 14-15.  Professor McAfee’s demonstratives, 

however, strongly suggest that Complaint Counsel may seek to elicit testimony in these 

areas. 

Several demonstratives show that Professor McAfee intends to testify as to 

Rambus’s state of mind.  For instance, one demonstrative indicates that Professor 

McAfee will testify that “Rambus wanted flexibility to charge different royalty rates” and 

that “Rambus wanted RDRAM to succeed.”  Ex. A, slide 124.  What Rambus “wanted” 

is simply another way of stating Rambus’s state of mind.  Another demonstrative implies 

that Complaint Counsel intend to elicit testimony that “Rambus knowingly incurred risk 

of having patents found unenforceable” and that “Rambus expected compensating 

benefits from disclosure.”  Ex. A, slide 128.  Yet another demonstrative shows that 

Professor McAfee intends to testify that Rambus made “a conscious choice to jeopardize 

the enforceability of patented intellectual property.”  Ex. A, slide 121.  Again, this is 

nothing more than testimony regarding Rambus’s state of mind, which the Court has 

already excluded. 

Similarly, the demonstratives suggest that Complaint Counsel may bring out 

testimony regarding the disclosure duties (if any) imposed by JEDEC’s rules and the state 

of mind or expectations of JEDEC members concerning patent disclosure.  Specifically, 

one of Professor McAfee’s demonstratives goes into detail about the JEDEC patent 

policy, stating, for example, that JEDEC has a “[p]reference to avoid patents,” that the 

policy requires “[e]arly disclosure/ good faith” and that it “applies to patents/ patent 
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applications relevant to JEDEC standards.”  Ex. A, slide 46.  The Court’s order, however, 

stated that Professor McAfee “will not be allowed to testify as to any aspect of” the 

JEDEC disclosure duties or the expectations of JEDEC members concerning patent 

disclosure.  Order on Motions In Limine at 14-15.   

Should Complaint Counsel pose questions to Professor McAfee in these areas, 

Rambus will object to such testimony. 
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lacked personal knowledge; expert may testify about underlying facts only if he were 

actually bringing to bear his scientific expertise). 

 As the Fourth Circuit stated in United States v. Johnson, 54 F.3d 1150 (4th Cir. 

1995), although “Rule 703 of the Federal Rules of Evidence allows an expert witness to 

base his opinion upon earlier trial testimony,” the Rule does not afford experts unlimited 

license to testify in a manner that “simply summarizes the testimony of others without 

first relating that testimony to some ‘specialized knowledge’ on the expert’s part” as 

required under Rule 702.  Id.  The danger, of course, is that expert hat tes Tc bcj
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testimony by Professor McAfee is well beyond the scope of his economic expertise and 

is, moreover, unnecessarily cumulative. 

Particularly in this case, repeating evidence already in the record will unduly 

prolong this proceeding without any corresponding benefit to the adjudicatory process.  

F.R.Evid. 403 (“Although relevant, evidence may be excluded if its probative value is 

substantially outweighed by . . . considerations of undue delay, waste of time, or needless 

presentation of cumulative evidence.”).  As previously noted, it appears that much of 

Professor McAfee’s testimony will be cumulative of what is in the record.  Post-trial 

briefing will provide Complaint Counsel ample opportunity to highlight and organize that 

evidence; there is no need for Professor McAfee to attempt that function. 

Finally, to the extent Professor McAfee will seek to offer factual evidence, rather 

than opinion, that is not already in the record, he is without personal knowledge and lacks 

the requisite foundation to do so.  It nevertheless appears that he may attempt to do so.  

See, e.g., Ex. A, slides 4, 6, 12, 18-21, and 29. 

III. CONCLUSION 

Should Complaint Counsel elicit the types of testimony outlined above, the Court 

should sustain Rambus’s objections to this improper testimony. 
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