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needs. Finally, and moreover, the 
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15 fact witnesses on its preliminary list;3 the remaining 75 witnesses (consisting of 

approximately a dozen AspenTech employees and over 60 third-parties) are witnesses whose 

testimony is required solely by Respondent and of whom Respondent must certainly have been 

aware at the time the Scheduling Order was entered. Because Respondent's need for these 

witnesses was thus at least clearly foreseeable, if not actually known, at the time the Scheduling 

Order was entered, Respondent cannot now be heard to justify its requested extension based upon 

the existence of its own foreseeable witne~ses.~ 

Furthermore, it is far from clear that Respondent will need compulsory discovery from all 

of these fact witnesses. Putting aside the dozen or so AspenTech employees from whom 

Respondent needs no discovery, the overwhelming majority (about 64) of the remaining fact 

witnesses are third-parties from whom AspenTech previously obtained written statements. See 

Resp. Mot. at 3. Respondent fails to explain how it was able to gather voluntary statements fi-om 

these 64 fact witnesses, many of whom are foreign customers, but is somehow unable to 

persuade the same potential witnesses to provide voluntary discovery. Indeed, if any extension is 

Complaint Counsel's preliminary witness list named 10 specific witnesses from nine companies, and 



Public Version 
FTC Docket No. 9310 

necessary in order to 
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Respondent's attempt to justify an extension based upon Complaint Counsel's alleged 

conduct is similarly lacking in merit. In addition to Respondent's complaints about Complaint 

Counsel's document requests, which have already been shown to be meritless, Respondent also 

points to an alleged delay in obtaining fi-om Complaint Counsel third-party docurnents collected 

by the Commission during the pre-complaint investiga9J
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essential facts set forth in each customer's written statement. Contrary to Respondent's 

understanding, however, the law does not require Complaint Counsel to a f h  or deny such 

untested hearsay statements when Complaint Counsel do not have access to the mformation that 

would allow Complaint Counsel to do so. See, e.g., T. Rowe Price Small-Cap Fund, Inc. v. 

Oppenheimer & Co., Inc., 174 F.R.D. 38,43-44 (S.D.N.Y. 1997) (reasonable inquiry conked to 

review of information that is w i t h  the responding party's control). Nor does the law require 

Complaint Counsel to seek information to test such hearsay statements when the witnesses' 

interests are not aligned with Complaint Counsel. See, e.g., Kendrick v. Sullivan, No. 83-3175, 

1992 U.S. Dist. Lexis 671 5, at "9-"16 (D.D.C. May 15,1992) (review of documentary 
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1. Clearly, AspenTech expects that the speed of 

consolidation eventually will undermine the Commission's ability to obtain meaningful relief. 

In sum, Respondent's alleged justifications do not withstand scrutiny. Nor has 

Respondent established at this point that the remaining discovery period of approximately three 

months will be insufficient. AspenTech's own lack of diligence has been the primary factor 

underlying most of 
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several months ffom now. Should a conflict persist at that time, one of the two cases could be 

assigned to another Administrative Law Judge for trial, or other possible options could be 

considered at the appropriate time. Accordingly, we respectfully submit that Respondent's 

motion should be denied. 

Respectfully Submitted, 

Lesli C. Esposito 
Mary N. Lehner 

Counsel Supporting the Complaint 

Bureau of Competition 
Federal Trade Commission 
Washington, D.C. 

Dated: November 26,2003 
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