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    UNITED STATES OF AMERICA 
   BEFORE FEDERAL TRADE COMMISSION 
 
 
_____________________________________ 
 In the Matter of      ) 
        ) 
        ) 
 KENTUCKY HOUSEHOLD   ) 
 GOODS CARRIERS    ) 
 ASSOCIATION, INC.,    )  Docket No. 9309 
        ) 

a corporation.   )    
_____________________________________) 

 
 
 
 

RESPONDENT’S RULE 3.24 SEPARATE STATEMENT OF MATERIAL 
FACTS AS TO WHICH THERE IS NO GENUINE ISSUE 

 
 
  Pursuant to Rule 3.24 of the Commission’s Rules of Practice, and in 

support of its Motion for Summary Decision, 
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Motion for Summary Decision (hereinafter “McM Decl.”); Para. 4; Exhibit 1; 11/18/03 

Deposition of A.F. “Bud” Mirus (hereinafter “Mirus Dep.”); pp. 16-19.] 

2. The Kentucky Association is also in the business of acting as a 

motor carrier rate bureau for the purpose of publishing and filing tariffs naming rates for 

the intrastate transportation of household goods on behalf of its household goods carrier 

members.  [McM. Decl. Para. 4; Ex. 1; 11/18/03 Mirus Dep.; pp. 19-20.] 

3. The Kentucky Association has one (1) paid employee, who 

functions as an Executive Director, and one (1) compensated independent contractor, 

who functions as an Administrative Consultant and serves as Chairman of the Kentucky 

Association’s Tariff Committee.  No other person who is connected with the Kentucky 

Association is compensated, and it is managed by a voluntary Board of Directors 

comprised of representatives of member firms elected by the membership.  [McM. Decl.; 

Para. 4; Ex. 1; 11/18/03 Mirus Dep.; p. 19.] 

4. Every household goods carrier operating in the Commonwealth of 

Kentucky is required by law to file a tariff containing its rates, charges, and rules with the 

Kentucky Transportation Cabinet (“KTC”). [McM. Decl.; Para. 4; Ex. 1; 11/18/03 Mirus 

Dep.; pp.19-20.] 

5. Under Kentucky law and regulations, a “tariff publishing agent” 

may file a tariff on behalf of one or more household goods carriers. [McM. Decl.; Para. 4; 

Ex. 1; 11/18/03 Mirus Dep.; p. 20.] 

6. Any member of the Kentucky Association is free to file its own 

individual tariff. [McM. Decl.; Para. 4; Ex. 1; 11/18/03 Mirus Dep.; p 20.] 
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7. Any member of the Kentucky Association is free to participate in 

the Kentucky Association’s tariff, and direct the Kentucky Association to file a tariff rate 

which is the same, higher, or lower than a rate contained in the collectively filed tariff 

approved by KTC. [McM. Decl.; Para. 4; Ex. 1; 11/18/03 Mirus Dep.; p.17.] 

 

B. Kentucky Transportation Cabinet 

 
8. The only witnesses designated in this proceeding are witnesses 

who have provided testimony in support of Respondent’s State Action Defense.  These 

witnesses include: (a) Hon. Denise King, Director of the Division of Motor Carriers of 

KTC; (b) Mr. William C. Debord, Administrative Specialist, Division of Motor Carriers, 

KTC; (c) Mr. A.F. Mirus, Chairman of the Kentucky Association’s Tariff Committee; 

and (d) Mr. Dennis Tolson, President of the Kentucky Association.  Since Complaint 

Counsel has failed to cause deposition testimony to be placed in the pre-trial record 

which would in any way contradict the deposition testimony of Respondent’s witnesses, 

Respondent believes that there is no dispute concerning the statements contained herein - 

- almost all of which are drawn from deposition testimony. 

9. Ms. Denise King has been Director of the Division of Motor    

Carriers of KTC since May, 2003.  She reports to Mr. William M. Bushart, 

Commissioner of the Department of Vehicle Regulations.  Commissioner Bushart reports 

to Deputy Secretary of Transportation Clifford Linkes, who in turn reports directly to 

Secretary of Transportation James Codell, III.  [McM. Decl.; Para. 5; Ex. 2; 11/12/03 

King Dep.; pp. 7-11.] 
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C.  
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associations and groups.  [McM. Decl. Para. 6; Ex. 3; 11/13/03 Debord Dep.; pp. 11-15; 

66.] 

12. It has been a part of Debord’s employment responsibilities since 

1972 to be familiar with the Kentucky laws regulating household goods carriers.  [McM. 

Decl. Para. 6; Ex 3; 11/13/03 Debord Dep. p. 15.] 

13. During his Deposition, Mr. Debord identified various statutes and 

regulations as being laws and regulatory provisions which constitute a part of the 

Kentucky household goods regulatory program with which he was familiar, and as to 

which he had administrative responsibility.  As to each provision, he provided an 

explanation and, in many cases, concrete examples of KTC’s active involvement in 

administering the particular requirements of the subject provision.  The statutes and 

regulations which formed the basis for this part of his testimony were marked as Exhibits 

during his deposition and are as follows: Kentucky Constitution, Section 196; Section 

281.010, Kentucky Revised Statutes (“a M c M .  D e c l .  P a r a
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proposals.”  He has attended such meetings as part of his responsibilities with KTC.  

[McM. Decl. Para. 6; Ex. 3; 11/13/03 Debord Dep. pp. 86-87.] 

15. Debord has been present at Kentucky Association Meetings for 

discussions about revenues and costs including labor costs and insurance costs; he has 

had private discussions with household goods carriers regarding costs; “any time that [he] 

would do a field audit or what [he refers] to as a tariff compliance investigation, you 

know, they would share with me, or even at the board meetings, the various people that 

might attend, you know, they would share with me their costs, their—the issues that were 

affecting their rates—the rate making process.”  [McM. Decl. Para. 6; Ex. 3; 11/13/03 

Debord Dep.; pp.88-89.] 

16. Information that Debord learned at Kentucky Association 

Meetings was considered by KTC in the collective ratemaking process.  [McM. Decl. 

Para. 6; Ex. 3; 11/13/03 Debord Dep.; p. 89.] 

17. Debord is on the Kentucky Association mailing list; he receives 

Tariff Bulletins whenever they are sent to the Kentucky Association Membership.  

[McM. Decl. Para. 6; Ex. 3; 11/13/03 Debord Dep.; 93-94.] 

18. Other than his Mother’s emergency surgery, Debord has attended 

all of the Kentucky Association’s Board of Directors Meetings “the last couple of years.”  

He has attended at least eighty five percent of the Kentucky Association’s Annual 

Membership Meetings since 1972.  [McM. Dec. Para. 6; Ex. 3; 11/13/03 Debord Dep.; 

pp. 111; 114.] 

19. Debord remembers being a guest speaker at the Kentucky 

Association’s 1995 Annual Membership Meeting and discussing household goods 



 7

carriers who were charging rates contrary to the rates contained in their tariffs.  [McM. 

Decl. Para. 6; Ex. 3; 11/13/03 Debord Dep.; pp. 96-97.] 
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one person one rate or some other person a different rate or provide a service for one that 

would not be provided to someone else.  Perform a service or a function that would not 

be in the best interest of the public.”  [McM. Decl. Para. 6; Ex.cthe public.”  [M
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placing a particular carrier in a more positive competitive environment than the other 

carriers; two rates are presently under suspension pending receipt of supplemental 

information; one situation involved “a flat rate.” [McM. Decl. Para. 6; Ex. 3; 11/13/03 

Debord Dep. pp. 45-47.] 

39. During his deposition, Debord stated that he could not recall a 

situation in “recent history” where KTC held a hearing and found a rate to be 

unreasonable. He stated that situations have been “administratively” resolved, and 

proposed rates were “voluntarily changed.” [McM. Decl. Para. 6; Ex. 3; 11/13/03 Debord 

Dep. pp. 47-48.]  

40. KTC issued an initial “minimum rate order” in the 1950s or 1960s; 

these rates were set by order of KTC. [McM. Decl. Para. 6; Ex. 3; 11/13/03 Debord Dep. 

p. 49.] 

41. Debord discusses proposed collective rates before they are filed 

with KTC by the Kentucky Association; he attends Kentucky Association meetings when 

there are discussions about proposed tariff changes. [McM. Decl. Para. 6; Ex. 3; 11/13/03 

Debord Dep. p. 50.] 

42. One reason why collectively set rates have not been suspended by 

KTC is that “they [the Kentucky Association] know that through our discussions what I 

would probably recommend as a just and reasonable adjustment of some sort. They have 

some idea what, through my recommendations, the Cabinet would allow. And, they have 

stayed within those parameters that are voiced at those types of meetings.” [McM. Decl. 

Para. 6; Ex. 3; 11/13/03 Debord Dep. p. 51.]  
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43. 
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or rules of the company and for enforcement purposes so far as review of tariffs is 

concerned. [McM. Decl. Para. 6; Ex. 3; 11/13/03 Debord Dep. pp. 69-70.] 

51. KTC enforces all of the provisions of its regulations regarding 

tariffs. [McM. Decl. Para. 6; Ex. 3; 11/13/03 Debord Dep. p. 71.] 

52. Kentucky does not permit discounting of household goods rates. 

[McM. Decl. Para.6; Ex. 3; 11/13/03 Debord Dep. p. 74.] 

53. KTC does not permit “binding estimates” for household goods 

moves. [McM. Decl. Para. 6; Ex. 3; 11/13/03 Debord Dep. p. 75.] 

54. During his deposition, Mr. Debord provided the following 

testimony which is appropriate to consideration of the Respondent’s State Action defense 

and the requirements of the Ticor and Midcal decisions: 

 

Q: I’d like to ask you some questions about 
the program of regulation the Kentucky 
Transportation Cabinet has regarding household 
goods carriers and household goods carriers 
intrastate transportation rates. Can you tell me – 
does KTC have control ove
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Q: Does KTC in any way participate in the 

formulation of household goods rates in 
Kentucky? 

 
A: Yes, we do. 
 
Q: Does KTC exercise any oversight over 

household goods rates in Kentucky? 
 
A: Yes. We review the filings of them. We 

investigate the just and reasonableness of them. 
We follow up to make sure the public is not 
discriminated against by some people charging 
different rates.  

 
Q: Is KTC’s role in the regulation of 

household goods rates restricted to enforcing the 
rates that are privately agreed on by movers? 

 
A: I don’t understand your question. 
 
Q: Is KTC’s role in the regulation of 

household goods rates restricted simply to 
enforcing the rates that are privately agreed on by 
movers? 

 
A: You say restricted to only those that are 

privately submitted or –  
 
Q: I’m going to withdraw the question. Does 

KTC do more than just act as a policing agent for 
a bunch of private agreements that are made by 
movers? 

 
A: Most certainly, yes. 
 
Q: Are tariff rate filings that are made by the 

Kentucky Association checked for mathematical 
accuracy? 

 
A: Yes. 
 
Q: By whom? 
 
A: By myself. Me. 



 14

 
Q: Are there any filings made by the 

Kentucky Association, which are never checked? 
 
A: Not to my knowledge. 
 
Q: Would you know? 
 
A: Yes. 
 
Q: Has KTC ever requested information 

from the Kentucky Association with regard to 
proposed tariff rates? 

 
A: Have we ever requested information? 

Yes. 
 
Q: Has the Association furnished 

information when it has been requested? 
 
A: Yes. 
 
Q: Has the Association ever failed to 

comply to a KTC request for information? 
 
A: I don’t think the Association has ever 

failed to comply. Individual carriers may have had 
to have some follow-up activity. And, as I 
described earlier in my testimony, some additional 
requests in suspension – some types of 
disciplinary action on our part to get the statutes 
and regulations fulfilled.  

 
Q: But, has there ever – withdrawn. Has 

there ever been an information request with regard 
to collectively set rates that the Association has 
failed to comply with? 

 
A: No. 
 
Q: Does KTC – withdrawn. Is it the 

intention of the Kentucky Transportation Cabinet 
to allow collective rate making activity –  

 
A: Yes 
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Q: - by the Kentucky Association? 
 
A: Yes. We have a statute that allows 

carriers either to file their own tariff or become a 
member of the joint tariff publishing agency.  

 
Q: Does the Kentucky Transportation 

Cabinet exercise independent judgment with 
regard to household goods rate proposals that are 
made by the Kentucky Association?  

 
         A: Yes. 
 
OFF THE RECORD 
  
Q: Are the rates contained in the Kentucky 

Association household goods 
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A: Yes. 
 
Q: Is the Kentucky Transportation Cabinet 

aware of the specific details of the rate filings that 
have been made by the Kentucky Association? 

 
A: Yeah. We’re aware of what’s contained 

in the tariff of those, you know. We really  - I do 
scrutinize changes that they propose, whether it’s 
rates or change of ownership. You know, our 
statutes set up these authorities be granted at a  - 
with a situs. So, even a change of address could 
be an important matter. So – 

  
Q: Do you examine the details of all of the 

filings they make? 
 
A: Yes. Most certainly. 
 
Q: They meaning the Kentucky 

Association? 
 
A: Anybody that files a tariff, as far as 

they’re concerned. 
 
Q: Does the Kentucky Transportation 

Cabinet actively supervise the rate setting process 
as far as collectively set rates are concerned? 

 
MR. ABRAHAMSEN: Objection. Calls for 

a legal conclusion. 
 
Q: You can answer that question. 
 
A: I believe so, yes. 
 
Q: Do you have any doubt? 
 
A: No. [McM. Decl. Para. 6; Ex. 3; 11/13/03 

Debord Dep. pp. 79-84.] 
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55. Debord remembers the Kentucky Association rate 

request for peak and off-peak times; he discussed this filing with the 

Kentucky Association before it became effective; KTC looked at the 

matter closely; the matter was almost set down for a public hearing. 

[McM. Decl. Para. 6; Ex. 3; 11/13/03 Debord Dep. pp.100-101.] 

56. Debord recalls the process involved in the Kentucky 

Association’s 4% insurance surcharge proposal in 1996.  [McM. Decl. 

Para. 6; Ex. 3; 11/13/03 Debord Dep. p. 101.] 

57. KTC has a goal of doing audits on all household 

goods carriers in an 18-month period.  [McM. Decl. Para. 6; Ex. 3; 

11/13/03 Debord Dep. p.106.] 

58. Debord “learns a lot” about household goods 

carriers’ costs and revenue from audits of carriers.  [McM. Decl. Para. 6; 

Ex. 3; 11/13/03 Debord Dep. p. 106.] 

59.  Debord is aware of discussions that took place 

regarding valuation changes in the tariff prior to filing.  [McM. Decl. Para. 

6; Ex. 3; 11/13/03 Debord Dep. p. 107.] 

60. Debord examines Tariff 400-N, the interstate 

household goods tariff, from time to time, as part of his investigating of 

tariff matters.  [McM. Decl. Para. 6; Ex. 3; 11/13/03 Debord Dep. p.109.] 

61. Debord has presented tariff seminars on behalf of 

the KTC to members of the Kentucky Association.  [McM. Decl. Para. 6; 

Ex. 3; 11/13/03 Debord Dep. p. 113.] 
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62.
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68. If an increase is questionable, Debord will compare 

it to similar rates from other states.  [McM. Decl. Para. 6; Ex. 3; 11/14/03 

Debord Dep. p. 114.] 
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Dated: New York, NY 
 December 19, 2003 
 
 
        Respectfully submitted, 
 
 
        ________________________ 
        James C. McMahon 
        Attorney for Respondent 
        Kentucky Household Goods 
        Carriers Association, Inc. 
        60 East 42nd Street; Ste. 1540 
        New York, NY 10165-1544 
        212.973.4862 
 
 
 
 
 
      


