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dﬁi ihmdg_em nrocedural steps to assure public input on rate levels. and thev do not conduct a

Kentucky Association, which defeats Respondent’s claim that the actions of the Kentucky

Association are prdtected by the state action defense.

A. Kentucky Household Goods Carriers Association
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3 callective tariff for intrastate househald goods moving in Kentucky on behalf of its 93 members.
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J Pack” costs $14.60 regular time and $20.40 on overtime. Packing a wardrobe carton cost $3.60
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skis costs $84.15. CCS |18, 19. -

Respondent regularly institutes collective increases in the rates contained in the tariff.
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the general membership. CCS § 11-14, 16-17. For example, on October 13, 1999, Respondent
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hiring a consultant to prepare information for the KTC because, “It was decided that due to the

amount of information which maybe required by D.M.T., it would be feasible and probably more
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experience at the Interstate Commerce Commission, where he supervised “between 30 and 40
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3. The KTC Does Not Issue a Written Decision
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circulation in the area of his situs which shall give notice of the proposed increase, the old rates

and charoee_the nranosed rates and charoes and which shall state that any ipigrested narfy mav .

protest said increase by filing a protest with the Transportation Cabinet in accordance with its
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response to a leading question by Respondent’s counsel that the KTC enforced 601 KAR 1:070.
CX 116 (Debord Tr., I) 71:13-72:6. However, there is no evidence that any such notices have

been published in newspapers and Respondent has cited to no documents in support of its




increase. Nevertheless, the rate increase was allowed to go into effect. CCS q 54.
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IV. LEGAL DISCUSSION

A. Agreement on Price

Agreements among competitors to fix or set prices have been historically condemned as
per se illegal.  United States v. Socony-Vacuum Qil Co., 310 U.S. 150, 218 (1940).° Because
the anticompetitive effects of horizontal price fixing are presumed, courts are not required to
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association or its members have not fixed a uniform price to consumers because

movers are free to select one of 10 rate schedules, or alternatively may file
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{ 317 U S 3dd 11940 whicrh hald that in a dual cvetem nf onvernment otates are snvereions and

entitled to direct their own affairs according to their own laws, subject only to constitutional
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J private parties. The State neither establishes prices nor reviews the
| reasonableness of the price schedules.

445U.S. at 105.° Thus, unless an antitrust defendant can show that it meets both prongs of the

standard, it will not be entitled to the defense provided under Parker v. Brown.
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two, under which it is the Respondent’s burden to substantiate the claim that the state actively

supervised the tariff filed by Respondent. The threshold issue under prong two is whether the
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[ developing a factual record to do so, the Court found that this level of supervision alone is not
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must show that state officials have undertaken the necessary steps to determine the specifics of
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| Southern Motor Carriers, 467 F. Supp. at 477. Where the state does not require review of all

possible data, courts have looked to see if the state engaged in sound sampling techniques to
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determination of active supervision. In Southern Motor Carriers, the government conceded that
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| 112 F.T.C. at 267, 279 (Comm. Op.). Isolated or infrequent instances of review are not

sufficient. Ticor, 112 F.T.C. at 428 (Comm. Op.)."" Nor, as noted above, can a state allow
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| 335, 344, n. 6 (1987) (a statute specifying the margin between wholesale and retail
i " prices mav sptisfv the active supervisign reauirement),
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| 504 U.S. at 640. In Southern Motor Carriers, the court also took note that state officials used

industry data to arrive at their own figure for an operating ratio to submit as evidence at the state
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self-serving statements that, because of his experience, he can judge whether rates are reasonable
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