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PROCEEDINGS

JUDGE McGUIRE: Please be seated, everyone.
This hearing is now in order. At this time I will ask
to call the case at bar.

MS. ARTHAUD: This evidentiary hearing i1s being
held on April 30th, 2003, before Chief Administrative
Law Judge Stephen J. McGuire on behalf of the United
States Federal Trade Commission in the matter of
Rambus, Inc., Docket 9302.

This proceeding is being conducted pursuant to
a complaint filed by the FTC on June 18th, 2002, which
alleges that respondent engaged in unfair methods of
competition constituting three violations of Section 5
of the Federal Trade Commission Act.

Respondent 1s a public corporation organized
and doing business under the laws of the State of
Delaware with its principal case of business being
located in Los Altos, California. Respondent filed its
answer iIn this proceeding on July 29th, 2002.

JUDGE McGUIRE: Okay, thank you very much.

Counsel, before get started, at this time I
will enter your appearance. |1 will start first with
complaint counsel.

MR. ROYALL: Good morning, Your Honor, Sean
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Royall, Deputy Director of the Bureau of Competition.

MR. OLIVER: Good morning, Your Honor, Geoffrey
Oliver, Deputy Assistant Director of the
Anti-Competitive Practices Division in the Bureau of
Competition.

JUDGE McGUIRE: Now, for the respondent?

MR. STONE: Good morning, Your Honor, Gregory
Stone of Munger, Tolles & Olson on behalf of the
respondent, Rambus.

MR. PERRY: Steven Perry from Munger, Tolles &
Olson for Rambus.

MR. MELAMED: Douglas Melamed from Wilmer,
Cutler & Pickering on behalf of Rambus.

MR. DETRE: Peter Detre from Munger, Tolles &
Olson on behalf of Rambus.

JUDGE McGUIRE: Thank you very much.

Counsel, before the start of this hearing this
morning, | signed and approved the agreement between
the parties that indicated the understandings that the
parties had from your prehearing conference as to those
items of evidence that would be entered into this
proceeding.

I understand from our earlier conversations
that there could still be some changes that may accrue.
Does either side care to -- at this point to comment on
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iIT there have been any changes in that regard, or if
so, | understand 1t was going to take I think two days
before we could get i1t all sort of organized. So, does
either side want to comment on that?

MR. ROYALL: Your Honor, as we said yesterday,
we expect to meet and confer soon on some remaining
Issues. We haven"t had an opportunity to do that yet.
We also need to confer on the i1dentification of
exhibits that are covered by the stipulation that"s
already been entered as we discussed yesterday, which
we will try to do that as soon as we can.

JUDGE McGUIRE: Okay.

Do you have any comment on that, Mr. Stone?

MR. STONE: No, Your Honor, I think that
correctly states where we are.

JUDGE McGUIRE: Okay, thank you very much.

I guess also one of the issues that the Court
wanted to take up i1s included also 1In this agreement,
Is the fact that as the parties know, we have
incorporated quite a few i1tems of evidence to be
accorded 1n camera treatment, and that was determined
through prior orders issued by the Court.

I just want to take this time as well to say
again to the parties i1t"s your obligation to indicate
to the Court at any time you intend to offer any iIn
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5
camera evidence at the time i1t first comes in so | can
then clear the courtroom, and we will understand at
that time who has access to that information.

I also want to make clear today to the
audience, both 1 think today and throughout the course
of this hearing, that I will ask you to please turn off
any pagers or anything like that. You will turn them
off, put them on a quiet mode. |If I hear anything go
off here in this courtroom, I am going to ask you to go
outside.

Are there any other items that the Court should
take up at this time?

MR. STONE: Not that we"re aware of, Your
Honor .

MR. OLIVER: Your Honor, | just wanted to
mention for your information that our opening does
refer to two documents that are contained on
respondent®s motion for in camera treatment. We do
intend to show one page from each of those documents.

In one instance, respondent has agreed that the
particular page that we intend to show does not contain
any information that requires iIn camera treatment. On
the other page, we have redacted the information that
they have indicated deserves In camera treatment. So,
we don"t anticipate any In camera problems this
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morning.

JUDGE McGUIRE: Okay, thank you, Mr. Oliver.

IT there aren®t any other comments by the
parties, at this time 1"1l entertain the opening
argument of complaint counsel.

MR. ROYALL: Thank you, Your Honor.

On behalf of the Bureau of Competition and the
other FTC attorneys who along with myself and Mr.
Oliver have served as complaint counsel 1In this matter,
It 1s a privilege to appear before Your Honor today to
commence the administrative hearing in this highly
Iimportant case. The case that we intend to present iIn
this hearing is the same case that is outlined in the
Commission®™s June 2002 complaint against the
respondent, Rambus, Incorporated. The nature of our
case 1s accurately summarized in the opening two
paragraphs of the complaint, which 1 will read.

"Through this action, we challenge a pattern of
anti-competitive acts and practices undertaken by

Rambus over the course of the past decade, and
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for the design and manufacture of a common form of
digital computer memory, known as dynamic random access
memory, or DRAM.

""Rambus® anti-competitive scheme involved
participating in the work of an industry
standard-setting organization, known as JEDEC, without
making 1t known to JEDEC or to i1ts members that Rambus
was actively working to develop, and did in fact
possess, a patent and several pending patent
applications that involved specific technologies
proposed for and ultimately adopted in the relevant
standards. By concealing this information -- iIn
violation of JEDEC"s own operating rules and
procedures -- and through other bad-faith deceptive
conduct, Rambus purposefully sought to and did convey
to JEDEC the materially false and misleading impression
that 1t possessed no relevant intellectual property
rights. Rambus® anti-competitive scheme further
entailed perfecting i1ts patent rights over these same
technologies and then, once the standards had become
widely adopted within the DRAM industry, enforcing such
patents worldwide against companies manufacturing
memory products In compliance with the standards.™

Your Honor, these basic contentions as set
forth in the Commission®s unanimous complaint against
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11
monopolization claim, requires proof of actual monopoly
power. By contrast, Count 11, the attempted
monopolization claim, requires proof that Rambus*
conduct at some point created a dangerous probability
of monopolization. And Count 111, the unfair methods
of competition claim, requires proof of a material
adverse effect on competition.

Thus, even iIn the unlikely event that complaint
counsel could not prove that Rambus had succeeded in
capturing an actual monopoly, we could still prevail on
liability by showing either a dangerous probability of
monopolization or material adverse effects on
competition in any of the well-defined markets that we
have alleged.

Of course, as i1s customary in an FTC
administrative litigation, our proof with respect to
all of these claims and all of the elements pertaining
to them should be judged by a preponderance of the
evidence standard. Whether we prevail on one, two or
three of these counts, we will be entitled to an
appropriate remedy, and in this regard, we fully expect
to demonstrate through the evidence presented at trial
that 1t 1Is both necessary and appropriate for Your
Honor to issue an injunction against Rambus in the form
described in the complaint®s notice of contemplated
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12
relief.

In the time that we have available today for
opening statements, Mr. Oliver and I will present a
summary of what we expect the evidence In this hearing
will show, and we plan to organize our presentation
around five very basic questions.

What did Rambus do? Why did Rambus do i1t? Why
was 1t wrong? What effect did it have? And what can
and should be done about 1t now? |1 will address the
first two questions. Mr. Oliver and I will each have
something to say on the third. And then Mr. Oliver
will finish up by addressing the last two questions.

Before turning to a detailed discussion of the
evidence, I would like, however, to take a few minutes
to talk about the bigger picture, and in that regard, |
would like to pose one over-arching question. Why are
we all here, or stated differently, why has the Federal
Trade Commission committed the resources that i1t has to
prosecuting this case against Rambus?

In our view, Your Honor, the answer to that
question comes down to four things. We are here
because Rambus simply refused to play by the rules.
Rambus, to this day, refuses to accept responsibility
for 1ts own actions. Rambus seems determined to evade
the legal consequences of i1ts actions. And finally,
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13
Rambus seeks to cling to a potential fortune iIn
royalties that i1t acquired not through competition, but
through deception.

Point one, Rambus simply refused to play by the
rules. As we will demonstrate at trial, during its
tenure as a member of JEDEC, Rambus had a very good
appreciation of what JEDEC was all about. Rambus knew,
for instance, that JEDEC was fundamentally committed to
developing open standards, standards that were free to
be used by anyone and that wherever possible steered
clear of royalty-bearing patents.

Rambus also know that in an effort to achieve
its goal of developing open standards, JEDEC required
iIts members to disclose relevant patents and patent
applications in good faith.

Furthermore, Rambus knew or had every reason to
know that few things could possibly be more at odds
with the purposes, rules and procedures of JEDEC than
for a member company to remain silent while the
organization proceeded to develop standards
Incorporating that company®s patented or patent pending
technologies, especially when the company had every
intention of later enforcing i1ts patents and collecting
royalties.

Finally, Rambus knew that the only iInstance iIn
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14
which JEDEC would possibly be willing to adopt a
standard i1ncorporating technology known to be covered
by a patent or pending patent application was if the
owner of the intellectual property agreed in advance to
license i1ts patents on reasonable and nondiscriminatory
or so-called RAND terms.

Despite knowing all this, for over four years
as a JEDEC member, Rambus consciously and deliberately
concealed relevant patent applications from the
organization. It also concealed at least one issued
patent that was relevant to JEDEC"s work. Moreover,
this pattern of concealment augmented by affirmatively
misleading actions and statements continued for years
after Rambus left JEDEC.

While a member of JEDEC, Rambus did consider
briefly whether 1t might be willing to make an advance
commitment to licensing its patented technologies on
RAND terms, but in the end, Rambus determined that such
licensing commitments were contrary to its basic
business model.

So instead, instead of making good faith patent
disclosures to JEDEC and instead of committing in
advance to reasonable license terms, what did Rambus
do? The facts show very clearly what Rambus did. It
waited. It allowed the memory industry to adopt
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JEDEC"s standards, and it then began enforcing its
patents demanding substantial royalties from the
manufacturers of JEDEC-compliant DRAMs and threatening
to deny any license to firms that elected to challenge
Rambus® patents iIn court.

Point two, Rambus to this day refuses to accept
responsibility for i1ts own actions. When it comes down
to 1t, the facts of this case, certainly as they relate
to what Rambus did, really are not in dispute. Indeed,
because of the Infineon trial court"s decision to
pierce Rambus® attorney-client privilege because of
evidence of fraud, we have an unusual degree of
visibility into the precise nature of Rambus®™ conduct,
as well as the underlying motivations for what Rambus
did.

In defending this case, however, Rambus and its
lawyers seem to want to focus their attention on
anything but what the company did, as i1f the company®"s
actions somehow didn*"t matter. For iInstance, clear
evidence shows that during the time i1t was a member of
JEDEC, Rambus® executives from the CEO on down firmly
believed that the company had succeeded in filing
patent claims that covered aspects of JEDEC"s work on
DRAM standards. Yet, despite holding such beliefs, the
company consciously chose not to disclose this

For The Record, Inc.

Waldorf, Maryland
(301) 870-8025



© 00 N oo 0o~ W N P

N N N N NN P B PR R R R R R e
g A W N P O © 0 N O 00~ W N B+ O

16
information to JEDEC.

What does Rambus say in response to such
evidence? It simply dismisses i1t as irrelevant. In
Rambus®™ view, it doesn®"t matter what the company®s
executives believed, because Rambus claims i1t turned
out after the fact that they were wrong.

As Your Honor knows, complaint counsel does
take i1ssue with Rambus®™ often repeated contention that
no claim in any patent pending while Rambus was a
member of JEDEC, in fact, covered or read on JEDEC"s
standards, but assuming this were right, should a
company In this situation be permitted to escape any
threat of antitrust liability if it turns out, after
the fact, that the company®s contemporaneous beliefs
concerning the scope of i1ts patent claims were
mistaken, even though the same company later cured the
defects 1In i1ts claims and thereby secured a patent
monopoly over the relevant standards?

We submit that 1f this were the law, it would
wreak havoc not only on JEDEC, but on the broader
standard-setting community, for i1t would Invite
companies to engage in precisely the sort of
opportunistic conduct that Rambus engaged in here, but
with impunity.

On the other hand, this issue iIs most
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appropriately dealt with not as a legal matter, but as
a Factual matter, and we expect the facts to show that
within JEDEC"s process, a company®s beliefs as to the
coverage of i1ts patents absolutely do matter; that 1is,
when a JEDEC member company understands or believes
that 1ts patents bear upon specific aspects of JEDEC"s
standardization work, that knowledge on the part of the
company triggers a duty to disclose.

Rambus® refusal to accept responsibility for
Its actions can be seen iIn other ways as well. From
day one, it seems, Rambus® approach to this case has
been to point fingers at others. At first, Rambus
claimed that certain participants in JEDEC were seeking
to misappropriate i1ts intellectual property. Then the
argument became that other JEDEC participants may have
also violated the rules.

Later, the argument developed into a claim that
the DRAM i1ndustry as a whole somehow conspired to
thwart Rambus In the marketplace. And most recently,
Rambus has argued that the JEDEC organization may be
biased In a manner that i1s contrary to the public
interest.

Rambus® thinking seems to be that i1f i1t can
cast enough allegations against others, perhaps i1t can
avoid dealing directly with 1ts own misconduct.

For The Record, Inc.

Waldorf, Maryland
(301) 870-8025



© 00 N oo 0o~ W N P

N N N N NN P B PR R R R R R e
g A W N P O © 0 N O 00~ W N B+ O

18
Rambus® repeated attempts to shift the blame to others
should not be condoned. This is not a lawsuit between
two private parties in which the defendant i1s free to
inject counterclaims, nor does the Federal Trade
Commission through this lawsuit seek to conduct a
roving inquiry into any potential type of misconduct
that might possibly have affected consumer welfare in
the DRAM i1ndustry or the DRAM technology marketplace
over a ten-year period.

This case challenges a specific pattern of
misconduct, of anti-competitive conduct, by a specific
company, and i1t poses three narrow questions. Was that
challenged conduct wrongful? Did 1t adversely impact
the markets at issue here? And i1If so, what remedy
should be imposed? If Rambus i1tself has been harmed by
the alleged anti-competitive acts of others, it has
every right to pursue relief, but In a proper forum.
Such allegations should not be permitted to cloud the
resolution of the Commission®s claims in this case.

Point three, Rambus seems determined to evade
the legal consequences of 1ts conduct. One of the
greatest ironies In this case is that Rambus® lawyers
today vigorously deny that the company ever did
anything wrong. Moreover, they seek to portray
complaint counsel®s legal contentions and i1ts proposed
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remedy as being boundless and legally unprecedented,
yet during much of the time period in which Rambus was
engaging in the very acts challenged by this case, the

company"s own lawyers were advising Rambus to stop what
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It was doing, because the legal risks were simply too
great.

We expect, for instance, that Rambus® outside
patent counsel, Lester Vincent, will testify at trial
In this case that he advised Rambus as early as March
1992 that i1t should withdraw from JEDEC. Why? Very
simple. Because of the risk that the company®s
participation in JEDEC at a time when it was
simultaneously planning to assert patent rights over
JEDEC"s work could result in findings of equitable
estoppel rendering Rambus® JEDEC-related patents
unenforceable.

In May 1995, Mr. Vincent again alerted Rambus

to such legal risks and to the additional risk that the

company"s conduct could lead to liability under the
antitrust laws.

In September 1995, Rambus hired a new In-house
patent lawyer, Mr. Anthony Diepenbrock. Within less
than two weeks on the job, he too advised Rambus to
withdraw from JEDEC. Why? Because he feared that the

company"s actions could be deemed misleading and that
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JEDEC*"s members could be found to have relied to their
detriment, again resulting in patents being held
unenforceable.

Then came the last straw. In December 1995,
when this agency, the Federal Trade Commission,
publicly announced an antitrust consent order against
Dell Computer Corporation challenging conduct
strikingly similar to the conduct that Rambus was
engaging in at that very time. In that consent order,
Dell voluntarily complied with the Commission®s
proposed remedy, agreeing to forego any further efforts
to enforce the relevant patents.

Within weeks of learning of the Dell consent
order, what did Rambus do? Finally, based on emphatic
legal advice, Rambus acquiesced to its lawyer®s demands
and agreed that i1t would withdraw from JEDEC and all
other standards organizations.

We know, therefore, what Rambus® lawyers were
telling the company at the time, but what are Rambus®
lawyers saying today? Well, i1t would appear that
Rambus® lawyers today have very different views. |In
their view, Rambus did nothing whatsoever that was
wrong. Rambus® conduct was not misleading they claim;
nor they claim did JEDEC"s members rely to their
detriment on anything that Rambus did or said.
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Moreover, we see In Rambus® trial brief that
the lawyers defending the company today reject the
notion that conduct of this sort could ever result iIn
antitrust liability. The very suggestion, they claim,
I1s novel, unprecedented and contrary to established
law.

Rambus® lawyers today also claim that there is
no basis in law for enjoining the enforcement of
patents i1n these circumstances. All of this causes one
to ask, who should we believe? The lawyers defending
Rambus now or the lawyers who at the time counseled the
company against engaging In the same conduct challenged
by this case?

In what other ways does Rambus have the
appearance of a company that Is determined to escape
the legal consequences of 1ts actions? One example
might be that Rambus continues to try to characterize
this case as something other than what it is; namely,
an antitrust suit. Rambus® legal briefs are filled
with references patent law, contract law, the common
law of fraud, and indeed, even Constitutional law, but
seldom do you see any discussion by Rambus of
substantive antitrust principles.

To the extent Rambus does acknowledge that this
IS an antitrust case, i1t seeks to place the narrowest
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of restrictions on complaint counsel"s legal theory.
In 1ts trial brief, for instance, Rambus continues to
cleave to technical procedural arguments in hopes of
somehow foreclosing complaint counsel from pursuing the
broader antitrust legal theories that are clearly
outlined 1n the Commission®s complaint.

Why 1s Rambus so intent on litigating this case
as 1f 1t were anything but an antitrust suit? The
reason seems fairly clear. Antitrust law, unlike
patent law or contract law or the law of common law
fraud does not lend i1tself to the kinds of narrow,
highly technical arguments that have been Rambus® only
refuge iIn prior litigation.

Your Honor"s orders iIn this case have
implicitly recognized this very distinction. Your
Honor®s orders have stated, in denying Rambus®™ motion
for summary decision, that complaint counsel®s
antitrust allegations are far broader than whether
Rambus simply had a disclosure obligation under JEDEC"s
patent policies.

As you know, we do allege and we fully intend
to prove that Rambus®™ conduct did violate JEDEC"s
patent disclosure rules. We also allege that Rambus*®
conduct violated other JEDEC rules and procedures,
including what JEDEC refers to as its most basic rule,
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the rule that JEDEC"s activities shall not be
manipulated so as to result In restricting competition,
giving a competitive advantage to any manufacturer or
excluding competitors from the market. The theory of
liability In this case, therefore, is rooted, In part,
in Rambus® violations of JEDEC rules.

On the other hand, by contrast to what might be
true In the context of a contract or a fraud case,
liability In this case does not turn solely on proof
that Rambus technically violated the rules of JEDEC.

As Your Honor has noted, the ultimate issue here,
insofar as Rambus®™ conduct i1s concerned, i1s whether
Rambus engaged 1n a pattern of deceptive, exclusionary
conduct through which i1t subverted JEDEC"s open
standards process. On the facts of this case, this
ultimate standard of liability can be satisfied whether
or not JEDEC"s rules were technically violated.

So, then, why does Rambus seem to want to deny
that this is an antitrust case? Very likely because it
knows 1t did subvert JEDEC"s open standards process.
Rambus also knows that the kinds of narrow technical
arguments that have served it well i1n other types of
litigation provide no defense to such a charge.

What else suggests that Rambus is a company
determined to escape the legal consequences of its
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conduct? One example Is Rambus®™ persistent attempts to
relitigate issues on which 1t previously has litigated
and lost. We all know, of course, that the Federal
Circuit 1n the Infineon case rendered a decision
favorable to Rambus on review of a common law fraud
verdict. To say that Rambus places heavy reliance on
that decision here would be an understatement.

Rambus®™ repeated references to the Federal
Circuit decision again suggest that it is hoping to
somehow shoehorn this antitrust case iInto the legal
framework of a fraud suit, a framework in which Rambus
apparently i1s much more comfortable litigating. But iIn
reality, there i1s much about the Federal Circuit”s
Infineon decision that Rambus i1tself does not like.

What Rambus likes 1s the ultimate holding; that
iIs, no liability for fraud. But many of the
conclusions reached by the Federal Circuit en route to
that holding are directly at odds with Rambus*
arguments iIn this case.

To start with, Rambus® overall contention here,
that 1t simply did nothing wrong, doesn®"t square well
at all with the Federal Circuit®s majority opinion
which openly calls into question Rambus® business
ethics. What is even more striking, however, is the
fact that Rambus continues before this Court to make a
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number of specific factual arguments that were
expressly considered and rejected by the Federal
Circuit majority as well as the dissenting judge in the
Federal Circuit and also by the Infineon trial judge.

For instance, all four Infineon judges
unanimously concluded that JEDEC"s rules imposed
mandatory disclosure duties on JEDEC members. By
contrast, Rambus®™ claim here is that patent disclosure
within JEDEC was a purely voluntary matter.

Likewise, all four Infineon judges concluded
that JEDEC®s members understood that the rules imposed
mandatory disclosure obligations, yet Rambus claims
that there was no such understanding. All four
Infineon judges also concluded that the JEDEC
disclosure duty extended to patent applications as well
as to issued patents. Not Rambus. Rambus continued to
maintain that, at most, only issued patents were
subject to disclosure.

All four Infineon judges further concluded that
JEDEC"s disclosure rules required disclosure of all
patents and applications that related to JEDEC"s work.
Rambus parts company with the Infineon judges here as
well. Finally, the Infineon trial judge, the two-judge
majority in the Federal Circuit and the one dissenting
judge i1n the Federal Circuit, all four concluded that
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Rambus i1tself, while participating as a member of the
organization, was bound by JEDEC"s disclosure rules and
had a duty to comply with those rules, yet Rambus,
before this Court, still maintains that i1t was never
under any mandatory obligation to comply with any JEDEC
policy or rule.

One cannot help but ask, if Rambus finds the
need to make so many arguments directly at odds with
the conclusions reached by the Federal Circuit, why
should we trust Rambus® representation that the
ultimate holding of the Federal Circuit is reliable?

At a minimum, the fact that Rambus seems so intent on
relitigating issues that were resolved against it by
the Federal Circuit casts doubt on the merits of
Rambus® defense iIn this case.

There 1s one issue, however, that Rambus will
not be permitted to relitigate. It has been
conclusively determined for purposes of this case that
when Rambus instituted i1ts document retention policy in
1998, 1t did so i1n part for the purpose of getting rid
of documents that might be harmful i1n future
litigation; that is, future litigation revolving around
Rambus® enforcement of JEDEC-related patents.

Rambus might wish to deny that this is true,
but 1t can"t. Judge Timony ruled that having litigated
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and lost on these issues before the Infineon trial
court, Rambus should be barred from relitigating in
this case both the fact that it destroyed very large
volumes of its own business records starting in
mid-1998 and the fact that its motivation for doing so
related In part to getting rid of harmful evidence.

It has also been concluded for purposes of this
case that Rambus®™ actions iIn this regard constituted
intentional spoliation of evidence. In recognition of
the seriousness of Rambus® document destruction, Judge
Timony ruled that certain rebuttable inferences adverse
to Rambus shall exist for the remainder of this case.

Specifically, Judge Timony ruled that the
following facts, among others, will be presumed true
unless or until Rambus, through rebuttal evidence, 1is
able to prove otherwise.

First, Rambus knew or should have known from
Its pre-1996 participation in JEDEC that developing
JEDEC standards would require the use of patents held
or applied for Rambus.

Second, Rambus never disclosed to other JEDEC
participants the existence of these patents.

Rambus knew that i1ts failure to disclose the
existence of these patents to other JEDEC participants
could serve to equitably estop Rambus from enforcing
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Its patents as to other JEDEC participants.

And fourth and finally, Rambus knew or should
have known from i1ts participation in JEDEC that
litigation over the enforcement of i1ts patents was
reasonably foreseeable.

The 1mposition of these sanctions through a
pretrial order does not, of course, put an end to the
issue of spoliation iIn this case. As Your Honor has
stated, the effects of Rambus® spoliation and the
extent to which further sanctions may be warranted are
significant, ongoing concerns.

As Your Honor has also recognized, the massive
volume of Rambus® document destruction combined with
the fact that Rambus kept absolutely no inventory of
the documents that were destroyed p