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PROCEEDINGS

JUDGE McGUIRE: On the record. This hearing is
now In order.

At this time, complaint counsel may call i1ts
next witness.

MR. OLIVER: Your Honor, this morning Mr. John
Weber will be handling the next witness on behalf of
complaint counsel.

JUDGE McGUIRE: Okay, Mr. Weber.

MR. WEBER: Good morning, Your Honor, and also
helping me with the video equipment i1s Melissa Kassier.

Complaint counsel call Howard Sussman to the
stand.

JUDGE McGUIRE: Sir, would you please approach
and be sworn by the court reporter.
Whereupon--

HOWARD SUSSMAN

a witness, called for examination, having been first
duly sworn, was examined and testified as follows:

JUDGE McGUIRE: All right, sir, have a seat
right there, if you will.

DIRECT EXAMINATION
BY MR. WEBER:
Q. Good morning, Mr. Sussman. Could you state
For The Record, Inc.

Waldorf, Maryland
(301) 870-8025



© 00 N oo 0o~ W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

1314
your name for the record, please?
A. 1t"s Howard Sussman.
Q. Could you spell your last name for the
reporter, please?

A. S-U-S-S-M-A-N.

O

Mr. Sussman, are you currently employed?

>

Yes, at Sanyo Semiconductor.

Q. What 1s your position at Sanyo Semiconductor?

A. The title I believe reads senior manager,
business development.

Q. Mr. Sussman, could you maybe get a little
closer to the microphone so everybody can hear you?

A. Okay.

Q. Can you repeat that last answer? What i1s your
position at Sanyo Semiconductor?

A_. Senior manager, business development.

Q. Could you describe what your responsibilities
are as senior manager for business development at
Sanyo?

A. It"s a combination of watching technology,
trying to determine future products for the company,
future customers and what we might be able to do to
satisfy their needs, technical support that -- I"m a

system designer, so | get called in to assist our
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technology or 1711 be called to discuss system
architecture with a customer and make recommendations
as to how they might want to partition their system,
what types of memories they might want to use where.

Q. Would you maybe explain a little bit more from
your last answer what you meant when you said you were

a system designer?

A. A system designer? Sorry, | don"t have an easy
answer for that. 1 design systems. |1 have built
enough boxes -- I came out of school to Douglass

Ailrcraft, working on the space system, on the Saturn
1V, so 1"m looking at how you put the blocks together
to do a function. Off the TRW systems, 1t was doing
the communication path for Doomsday Communication Net.
At Rockwell, 1t was doing partially memory testers,
partially doing buffer memory for a radar system. So,
many systems.

Q. Let"s talk about your current position at
Sanyo. What products do you have responsibility for?

A. Primarily memory components, but most of
Sanyo®s line of semiconductors because of my systems
background.

Q. To whom do you report at Sanyo Semiconductor?

A. The president of Sanyo Semi U.S.

Q. And does Sanyo Semiconductor have a parent
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corporate entity?

A. Yeah, and this one I"m not totally familiar
with. We report -- | believe Sanyo Semiconductor is
owned by Sanyo North America, which Is somewhere,
somewhere owned by Sanyo Electric Japan.

Q. In what geographic area does Sanyo
Semiconductor sell or distribute i1ts products?

A_. Sanyo Semiconductor, for all of North America.

Q. Okay. And what"s your educational background?

A_. 1 have a Bachelor®s i1n electrical engineering.
I have done all of the course work for my Master®s.

Q. And what year -- 1 hate to date you, but what
year was your Bachelor®s Degree?

A. 1966.

Q. And since college, have you pursued a career 1In
electrical engineering?

A. Yes, I have.

Q. And I think in an earlier answer you gave some
examples, but can you just generally describe what
areas you"ve specialized iIn over the years?

A. This 1s going to be the description of systems
again, and within a digital system, how do you store
the 1nformation, whether it"s temporary storage or
long-term storage. So, I"ve been doing partitioning of
systems. And from that 1 once asked at Mostek a group
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generation supercomputers. So, really a full line of
anything that would need storage.

Q. Okay. Now, you said you worked at Mostek until
1984. Did you go to another company then?

A. Yeah, left Mostek and went to work at NEC 1in
the Boston area.

Q. And could you briefly describe your work in the
field of semiconductor memories at NEC?

A. Here | had three departments, a testing group,
a couple of groups that were handling customers, but
basically continuing the same thing, what i1s the
direction that we should be proposing the company, what
IS the product direction that we should be doing. When
the field sales could not answer, they would come back
In to some of my staff for technical questions, and I
would then be the final resource in the U.S. for any
gquestion on memory.

Q. And how long did you work at NEC?

A. Until "92.

Q. Okay. And when did -- you left NEC, and where
did you go next?

A. 1 went to Sanyo, and 1 have been at Sanyo
since.

Q. That"s your current job, okay.

And continuing forth, could you describe your
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work in the field of semiconductor memory since you
came to Sanyo?

A_. Continuing more of the same, customer resource.
1"11 go out and work with our customers as to what are
they trying to do, what are the options that they have,
what -- help -- basically try to work with them as to
what is the best function, the best partitioning that
they would be doing. And as 1 said before, continuing
with Sanyo from a business point, where should the
company be focusing, what technology should we be
after, what products to meet that market.

Q. Can you give us an example of how you interface
with customers In your current job at Sanyo?

A. Yeah, let me pick on one of the hard disk drive
people. A hard drive needs a small amount of buffer
memory. You"re taking information off of rotating
disks, sort of like a CD, and you need to store i1t, you
need to modify i1t, because i1t will come off the disk
with errors, and then packetize i1t and then send i1t off
to the computer to get used and displayed. So, 1 would
be chatting with them as to what type of memory and
could they use a Synchronous DRAM.

Q. You used the term "'DRAM"™ iIn your prior answers.
What product does that refer to?

A_. What product does that refer to, DRAM?
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Q. Okay --

A_. Dynamic random access memory? Okay, the -- in
this case, the memory storage element -- 1 think 1is
what you"re asking for -- is a capacitor. 1"ve got

some amount of charge on a capacitor, and as the
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Q. And have you participated in JEDEC activities
going forward?

A. Yes, I have.

Q. And would that be -- you mentioned Mostek. How
about when you were at NEC and then at Sanyo?

A. Yes, continuing at NEC, continuing at Sanyo, so
pretty much continuous since "79.

Q. Okay. And have you held any positions within
JEDEC besides being a representative for Mostek, NEC
and Sanyo?

A. Yes, I have. |1 chaired a subcommittee on
byte-wide, word-wide memories, sort by-8, by-16s. |
have been a committee chair for the nonvolatile memory.
I have also been the chair of the overall memory group
and currently on the board of directors for Sanyo.

Q. When you said chair of the overall memory
group, does that have a number or a name associated
with 1t?

A. Yes, JC-42.

Q. Have you received any awards based on your
participation in JEDEC?

A. Yes, I have.

Q. Could you explain, please, the ones you can
recall?

A. Maybe six or seven years ago, as one of the
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long-time strives was retiring, they passed an award on
to him, and was rather surprised when 1 was now called
to the front of the room and got another brass eagle
for contributing to the standards for so many years.
Since then, we"ve had an awards program put In, so
there"s a -- now that you®"re a chair for a number of
years, you get an award that comes automatic. So,
both.

Q. Do you receive any additional remuneration or
compensation for serving on these JEDEC committees?
A. Only static.

JUDGE McGUIRE: 1"m sorry, only what?

THE WITNESS: Only static. We go to all these
places. 1t doesn"t really matter. Our meetings start
at 8:00, they end at 6:00, but when you go to Hawaiil in
December, you get static.

BY MR. WEBER:

Q. And are you still active iIn the JC-42 committee
and JC-42.3 subcommittee today?

A. Yes, I am.

Q. And for the record, the JC-42.3 subcommittee 1is
what part of --

A. This 1s primarily DRAM.

Q. Okay. And for how many years have you been
active i1In the JC-42.3 subcommittee or its predecessors?
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A_. Since the beginning, "79.

Q. Okay. Now, when 1 asked you before about the
purpose of JEDEC, was one of the things you mentioned
the need for standardization or standard parts in the
industry?

A. Yeah, and people keep asking me what -- what 1is
the standard, what is this group, mostly nontechnical
types, and what 1"ve done with them i1s describe a light
bulb. We"re all competitors. We"re going to slice
each other up i1in the marketplace, but the light bulb
from all of us needs to work iIn that socket, iIn that
lamp at the top, so we have no choice, we must
standardize the part so i1t will fit within the
consumer”s application.

Q. And how does having standardized parts benefit
consumers and the industry?

A. That says our customers, the general i1ndustry,
now has multiple sources, and from that multiple
sources, you end up with the competition of the market.

Q. Are you familiar with the term "open
standards'?

A. Yes, sir.

Q. What"s that term mean to you?

A. 1 don"t have to define standard, so open, iIt"s
available, 1t"s free, everyone can have access to It,
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JUDGE McGUIRE: Sustained.

BY MR. WEBER:

Q. Based on your participation in JEDEC, do you
have a view whether or not open standards are
beneficial to the DRAM industry?

MR. DETRE: Same objection.

JUDGE McGUIRE: 1°m going to have to -- you
know, you can®"t ask him his opinion. You can ask him
about his firsthand observations and his firsthand
knowledge, but opinions --

MR. WEBER: Okay.

JUDGE McGUIRE: -- are out of bounds here.

MR. WEBER: Let me try to rephrase the
question, Your Honor.

JUDGE McGUIRE: Okay.

BY MR. WEBER:

Q. Based on your participation in JEDEC since
1979, have you come to observe the standard-setting
process at work?

A. Yes, I have.

Q. And based on that experience, have you observed
whether there are any benefits of open standards to the
DRAM i1ndustry?

A. In that case, I --

MR. DETRE: Objection, Your Honor. Again, this
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IS so broad that it"s really just asking for the same
opinion In a different way, unless we point him to some
particular standard that he"s had particular experience
with.

JUDGE McGUIRE: That one 1711 overrule. 1711
give him some leeway in the questioning, but it would
be very helpful, Counselor, i1f you could define your
inquiries Into a much more specific area, and so it
would expedite the entire process.

MR. WEBER: Okay, very well, Your Honor, but
the question was limited to the DRAM industry and the
JC-42_.3 committee.

BY MR. WEBER:

Q. Do you have the question In mind, sir?

A. No, I"m just wondering 1f I can answer the
question.

JUDGE McGUIRE: All right, what i1s the question
at this point? Let"s restate i1t if you would, Mr.
Weber.

BY MR. WEBER:

Q. Okay, based on your experience working in the
DRAM i1ndustry over the past 20-plus years and at the
same time serving on the JC-42.3 committee, what are
the benefits, 1t any, of open standards to the DRAM
industry?
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A. Okay, my customers -- and remember, this is
through several companies and many, many slices of the
industry -- generally ask 1f a part i1s standardized.
What they are believing to be i1s that i1f the part is
standardized, they can buy i1t from multiple sources,
they have options, and In that there are multiple
sources, that this i1s not a sole-source, proprietary
item, that they will end up buying 1t at a -- at the
lowest possible price, that the market will set the
price for the part. So, often the customers will be
very hesitant to design a part into their system that
IS not standardized. They want more than one vendor to
be able to provide it to them.

The flip side of that, that says also from a
system point, from the end consumer, 1 can buy it
from -—- I"m sorry, | have got a Samsung monitor in
front of me. I can most likely buy that from six other
companies. It all has to work together.

Q. Maybe we can go to our first document and let
me see 1f | can turn up the screen here.

I direct your attention to what"s already in
evidence as CX-204, the first document on your stack,
Mr. Sussman.

A_. Okay.
Q. Let me pull that up on the screen.
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It says, "EIA Legal Guides."
Have you seen this document before, sir?

A. Yes, sir.

Q. What 1s i1t?

A_. EIA Legal Guides, Electronic Industries
Association.

Q. And do you understand that this document
entitled EIA Legal Guides applies to the JEDEC meetings
you attended?

A. Yes, 1t does.

Q. Okay. Could you turn to page 5, if we could
pull 1t up on the screen, Section C, which is on the
upper left-hand corner of the document.

Do you have i1t, sir?

A. Yes, | do.

Q. Okay. And there"s a list of six i1tems under
Basic Rules for Conducting Programs. Without going
through each and every i1tem, do you have an
understanding of what -- whether these rules apply to
your activities at JEDEC?

A. Yes, they do.

Q. All right. Would you look at item number 1, if
we could highlight i1tem number 1.

A_. Okay.

Q. You"ll see it talks about activities being
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carried on i1n good faith.

A. Yes, sir.

Q. Based on your experience at JEDEC, do you have
an understanding what 1s meant by "‘good faith™ as it
applies to your standard-setting activities at JEDEC?

A. Yes, I do.

Q. Could you explain?

A. Good faith, we"re all competitors, we"re all
about ready to dice each other In the marketplace, but
seeing we"re talking about or about to talk on
intellectual property, | trust you to do something, and
I expect that same set of trust back. If you have IP
on something, i1f you have a proprietary hold, you
should inform the rest of the group so we don"t waste
our time talking on a standard that -- rather than an
alternate that we maybe have. So, we expect you to
operate, 1"m sorry, but in good faith.

Q. Could we highlight i1tem number 5? 1 am not
going to read i1t all, but 1f we could highlight i1tem
number 5 there, focus on that, Mr. Sussman, where it
talks about that the activities shall not be for
restricting competition, giving a competitive advantage
to any manufacturer, excluding competitors from the
market, so on and so forth, 1f we could focus on that
part of i1tem number 5.
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A. Okay.

Q. Was that also a requirement that applied to
your activities at JEDEC?

A. Yeah, now --

Q. And what"s your understanding of how that
related to your standard-setting work at JEDEC?

A. Well, obviously the first part, with the
antitrust, no price fixing, period, and this Is an open
group, not a group -- not a grouping of a couple --
should not be a grouping of several people driving
something through. So, we want something that i1s open
and available to all. So, there is nothing on pricing,
nothing on restricting competition, because it iIs open
to all. No one®s got a competitive advantage from the
stuff that"s showing up here. It"s available to
everyone simultaneously.

Q. Based on your years of experience at JEDEC, if
a JEDEC participant did not disclose patents or patent
implications of which they had knowledge and later
sought to enforce those patents against JEDEC members,
would you interpret that conduct as being in good faith
or not?

A. That would not be good faith.

Q. Okay. And why do you say that?

A. Well, you should not be leading this group to
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create a standard that must use your electric --
intellectual property without my knowing 1t. So, now
that the standard i1s there, now that my customers are
starting to design in the part, now that they"re
expecting it, suddenly we"ve gotten a curve ball, and
we owe you money.

Q. Have you ever heard the term 'submarine
patents'?

A. Yes.

Q. What"s that term refer to?

A. That"s the lack of good faith, I guess. We
have had, unfortunately, a few people that have taken
the 1nformation that has shown up in JEDEC and have
applied for a patent on i1t. That I would call a
submarine patent. And there has been perhaps some
others that have had a patent position, and they have
attempted to get the group to standardize whatever they
have the position on.

Q. Okay. Maybe we can go into some of those
examples 1n a minute. Let me ask you generally,
does -- do you understand, based on your understanding
and participation in JEDEC, does JEDEC have a patent
policy?

A. Yes, we do.

Q. For how long has JEDEC had a patent policy?
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A. From before 1 started. | don"t know how long
It"s been.

Q. So, did JEDEC have a patent policy in effect
from 1991 consecutively through 19967

A. Yes, sir.

Q. What 1s your understanding of the JEDEC patent
policy that was in effect from the 1991 to "96 time
period?

A_. Basically, 1Tt you have IP, you are to inform
the group of that IP. | would prefer not to waste my
time working on your IP 1f there"s an alternate
methodology that we can end up standardizing to get --
engineering i1s not an exact science. There are
alternates where we can get there. |If you can"t use A
and B, you can use C. And maybe they“re all equal. We
have differences of opinion, but each of them can do.
So, I would prefer if I need to require something, to
make 1t something that"s open and not the property of a
company .

Q. Does JEDEC have rules about disclosure of
patents?

A. Yes, that patent policy says that if you have
iIt, you need to disclose it.

Q. Now, does this policy just apply to i1ssued
patents or other things as well?

For The Record, Inc.

Waldorf, Maryland
(301) 870-8025



© 00 N oo 0o~ W N P

N N N N NN P B PR R R R R R e
g A W N P O © 0 N O 00~ W N B+ O

1334

A. Issued patents, patent applications, and i1f you
were about to issue a patent -- 1If you were about to
apply for a patent, all of the above, all inclusive.

Q. Do you have an understanding of why 1t"s not
just limited to issued patents?

A. Yes.

Q. Would you explain?

A. Well, In the U.S., at least | gather i1t used to
be, applications were secret. 1 didn"t know of a
patent until after 1t issued. And if you were about to
apply for a patent, 1 definitely would not know that.

Q. Focusing on the 1991 to "96 time period, can
you recall any occasions where JEDEC took steps to
change a standard because 1t was later learned that a
company did not disclose or follow the patent policy?

A. Yeah, there have been several. Maybe the best
example would be quad CAS.

Q. Can you -- what can you remember about the quad
CAS situation?

A. For a system with parity where I need an extra
bit, more so I would use this like a module on any of
your PCs here, 1t may be of an advantage to have a part
that was like only one-fourth the density. So, one of
the vendors proposed a part that had four of the
control lines that we call CAS. The standard part had
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one. The part internally i1s iIn segments, so one would
put a CAS per segment.

So, they proposed a quad CAS, and after the
part was standardized, after some modules were
standardized, then the company revealed i1ts patent
position, and we were rather upset. We had spent a lot
of time and energy, wasted a lot of time and energy.
So, we went through the balloting proposal and
balloting procedure and rescinded the standard.

Q. And do you know how the quad CAS situation was
eventually resolved or -- do you know that?

A. No, that 1 don"t.

Q. Okay. Let"s put JX-18 up on the screen, 1f we
may. That would be 1 think the next document in your
stack.

A. The next document, okay.

Q. Do you recognize this document?

A. 1t"s the meeting minutes of December "93
meeting, JC-42_3.

Q. Were you present at this meeting?

A. Yes, I was.

Q. And I direct your attention to page 7 of the
document, item 7.5 of these minutes, and the discussion
here carries forward for a couple of pages onto page 8
and the top of page 9, i1f you could look at those
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pages, and then do these -- were you present for this
part of the meeting?

A. Yes, I was.

Q. And do these minutes reflect the discussion and
vote on rescinding the quad CAS standard that you just
described?

A. 1t looks like they do.

Q. Okay. And I direct your attention to the next
to the last paragraph on page 8. If you could go to
page 8 and pull up the second paragraph from the
bottom, 1t starts with, "Sanyo."

Do you see that?

A. Yes, | do.

Q. Where it says '"Sanyo,”™ who was talking at this
point in the meeting?

A. This would be myself.

Q. And do you recall -- well, does this paragraph
accurately summarize or reflect your statement at the
time?

A. 1 would think so. It definitely has my belief.

Q. Why did you make this comment in the discussion
on rescinding the quad CAS standard?

A. 1 did not believe that the quad CAS part, i1f
I -- if there was a patent on i1t, that i1t should have
been proposed, standardized, that we spent the time and
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effort continuing both on the part and on the module.
So, this i1s not good faith.

Q. Did the other members of the committee share
your views?

A. You"ve got a vote tally here of -- i1t looks
like 13 yes, 15 yes? Thirteen yes, two nos. So, |
would say yes.

Q. Now, I"d like to draw on your long experience
going back a number of years at JEDEC and ask if you“re
aware of any other instances where a JEDEC committee
found out after the fact about a patent that was not
disclosed, and if you could tell us as best you can
recall what happened.

A. Yeah, maybe two items. We set a standard for
test mode, which 1s a methodology of reconfiguring the
memory, a reasonable amount of argument. There was one
individual that wanted a logic in and a logic out. 1
agreed with his logic 1n, but I disagreed with the
logic out. |If there was a system hiccup and you
inadvertently got over there, you don"t want to turn
off your computer to exit 1t. You want to be able to
exit this gracefully and automatically. So, that
compromise happened in the meeting.

Sometime after that, we found that Hitachi had
patented exactly what we had determined in the meeting.
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It could be a great coincidence, but higher
probability, they read the minutes and went off and got
a patent. To the best of my knowledge, Hitachi has
never tried to apply the patent, so some engineer has a
few extra dollars, and basically a don"t care.

Much worse than that, again some work that
happened in the meeting, this 1s with WANG on making
the modules that go -- first of the modules that went
into the PCs, and In this case, that ended up In a
rather lengthy litigation, crossed multiple houses and
cost the i1ndustry millions of dollars before the patent
was found to be invalid.

Q. Do you remember any other iInstances, like maybe
the first instance that -- when you were serving at
JEDEC where a patent issue came up?

A. Oh, yeah, sorry. When 1 first came iIn, a
couple years after, we had an individual from SEEQ that

was proposing something called silicon signature for
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wanted 1t, hoping that just as soon as we standardized
this, the second patent, which would be die trace,
which he had not said anything about, but because it
was almost identical, would be insisted upon by the

customers, and he could put a tax on us.
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THE WITNESS: Yeah.
BY MR. WEBER:

Q. Going back to the patent disclosure policy,
have you seen that set forth in writing in any JEDEC
manuals?

A. Yes, I have.

Q. Could we get CX-208 up on the screen? And do
you have i1t there?

A. Yeah, go ahead.

Q. Do you recognize this document here?

A. Yeah, 1t"s the JEDEC Manual of Organization and
Procedure.

Q. And do you have an understanding based on your
experience at JEDEC what the purpose of this document,
CX-208, 1s?

A. Every organization needs some definition of how
to do things, yes.

Q. Does this document also have portions that
discuss the patent policy?

A. Yes, 1t does.

Q. Okay. Could you please turn to page 19 of this
document, i1f we could get that on the screen, and i1f we
could focus on Section 9.3, does that address the
patent policy we"ve been discussing?

A. Yes, 1t does.
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Q. And 1f we could focus on the third line, do you
see there®"s a reference to the term "patented i1tem,"
and then there®s a double starred footnote, and maybe
iIf we could also -- 1 don"t know iIf 1t"s possible --
but get the footnote up on the screen, 1t we could read
the footnote.

A. Yes, I"ve got 1t.

Q. Is it your understanding that the term
"patented item," as used here, based on your experience
at JEDEC, is limited to issued patents or not?

A. No, i1t"s --

MR. DETRE: Objection, Your Honor, foundation
on how the witness would know what words this
document -- the words that this document used.

JUDGE McGUIRE: Do you have any comment on
that, Mr. Weber?

MR. WEBER: 1 believe he has laid a foundation
for 1t. He says he"s familiar with the manual and he“s
aware that it describes the patent policy.

JUDGE McGUIRE: Overruled.

THE WITNESS: Okay, 1 had said actually before
that 1t 1Is the -- a patent, a patent application, and I
guess they have got over here maybe pending, so to me
that 1s also what 1 had said before, something that
you"re about to apply for.
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BY MR. WEBER:

Q. And i1s that how you interpreted your obligation
and the obligation of other members when you attended
these JEDEC meetings?

A. Yes, sir.

Q. The date of this manual 1f you look on the
cover is October 1993. Was i1t your understanding that
the patent policy applied to applications as well as
patents before this manual was issued or not?

A. Yeah, the example 1 gave with Larry Jordan/SEEQ
must have been "81-"82. So, at least ten years prior,
yes.

Q. Could we focus on the same page we were looking
at? A little farther down the page, there is a Section
9.3.1.

A. Okay.

Q. If we could pull up that paragraph and focus on
the third line where it talks about the obligation of
participants.

Again, do you see the phrase 'patents, or
pending patents™? Again, is that consistent with your
understanding of the practice that it wasn"t limited
to -- the disclosure requirement was not limited to
Issued patents?

A. Correct.
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and so forth, and i1t mentions both validity and prior
art.

What"s your understanding, based on your
experience, about how this provision applied to JEDEC
meetings that you were going to?

A. You know, we"re a grouping of engineers, not a
grouping of patent attorneys, so what is the real
validity of a patent, how Is It constructed, what are
the claims, we"re not really the experts. For prior
art, we most likely have knowledge. So, yeah.

Q. Let me direct your attention to the third
bullet point right below that, and i1t talks about
discovery of patents that may be required for use In a
standard subsequent to the standard®s adoption, and so
my question to you is, how could this provision apply
In a situation where JEDEC had issued a standard, and
then subsequent to that, someone had a patent or patent
application? What would -- how did the policy work in
that situation?

A. No difference. The quad CAS I gave you is an
example of this one. We learned about i1t afterwards.
We discussed 1t. We took a vote. The result of the
vote was to rescind 1t. We used an alternate technical
implementation. Quad CAS doesn"t exist anymore, at
least as a standard part.
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