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the Federal Trade COIgmission (" ,!g:J-, ounsel relie .Qap, on th Jara! !1 o

-----

James Orlikoff, President of Orlikoff & Associates, Inc. ("OrlikoffDecl."

). 

On Februar 26 , 2004, Respondent filed a motion for leave to file a reply and on the same
date filed its reply. In its reply, Respondent supports its arguent that there was no waiver of
privilege by disclosure to Orlikoffbased, in par, on a declaration of Sharon Alvis. Respondent
also addresses Complaint Counsel's arguent regarding waiver by inadvertent disclosure to the
FTC.

On March 1 2004, Complait Counsel fied an opposition to PHA' s motion for leave to
file a reply, objecting that the reply exceeded the page limit established in the Schedulng Order
and that the reply included new evidence in the form of the Alvis declaration.

On March 2 , 2004, PHA filed an amended reply in compliance with the page limts
established in the Scheduling Order.

Respondent' s motion for leave to file a reply is GRATED.

For the reasons set forth below, Respondent' s motion to limit or quash subpoena duces
tecum to Orlikoffis DENIED.

II.

Respondent contends that the information at issue in the March 12 letter is entitled to
protection under the attorney-client privilege. Respondent fuher asserts that the attorney-client
privileg was not waived by disclosing ths document to Orlikoffbased on his work with PHA.
Respondent alleges that PHA maintaied the confdentiality of the inormation by limiting its
disclosure to Orlikoff, a consultant who (a) needed to know the confdential inormation
contaied in the letter to fufill his duties with PHA; (b) worked closely with PHA sta and
Board members.to formulate a :&amework- for a new strategic plan; and (c) was given the
inormation with the understanding that Orlikoffwould maitai its confdentiality. On these
grounds, Respondent asserts tpe privilege was not waived and moves to limt the Subpoena to
exclude the March 12 letter.

Complait Counsel does not dispute that the content of the March 12 letter is privileged.
Complaint Counsel contends, rather, that PHA waived any privilege by disclosing the March 12
letter to Orlikoff without ensurg confdentiality. Complait Counsel attached a declaration
:&om Orlikoff, in which Orlikoff indicates that the extent of his work for PHA, totaling no more
than eighteen hours, was to prepare for and facilitate one-day retreats held for PHA Board
members in April 2000 and March 2001. OrlikoffDecl. , 13. In the declaration
Orlikoff states: "I had no understading that any par of these doctnents or communcations
were to be kept confdential






