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I. Section 7 Requires Complaint Counsel To Plead A Relevant Market.
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[N]Jo person subject to the jurisdiction of the Federal Trade
Commission shall acquire the whole or any part of the assets of
another person engaged in commerce or in any activity affecting
commerce, where in any line of commerce or in any activity
affecting commerce in any section of the country, the effect of such
acquisition may be substantially to lessen competition, or to tend to










Clayton Act claim); California v. Sutter Health System, 130 F. Supp. 2d 1109, 1132 (N.D. Cal.
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encompassing the practical alternative sources of acute inpatient services|.]”); United States v.

Long Island Jewish Medical Ctr., 983 F. Supp. 121, 140 (E.D.N.Y. 1997) (“[T]he Government
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primary/secondary service.”); Advocacy Org. for Patients and Providers v. Mercy Health

Services, 987 F. Supp. 967, 973 (E.D. Mich. 1997) (“[P]laintiffs’ market definition is wholly

inadequate, and thus their likelihood of success on their § 7 claim is minimal.”); In re Adventist

Health Sys., 117 F.T.C. 224, 288, 297 (1994) (Complaint counsel’s failure to support the
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been outdated and due for renegotiation. In short, there are any number of reasons why prices
may have increased having nothing to do with any alleged increase in market power arising from

the merger.

Count II fails to allege the requisite nexus between the merger and ENH’s
purported post-merger price increases. Sustaining this Section 7 claim would thus amount to a
dangerous departure from settled law, under which complaint counsel may establish a

presumption that the transaction will substantially lessen competition only upon a showing of

proof of the relevant product market, relevant geographic market, high markets shares and high
entry barriers. The burden to rebut this presumption shifts to the respondent if and only if

complaint counsel proves its entire prima facie case. The D.C. Circuit in Baker Hughes rejected

a Qantinn 7 anocas

'#

tasnnrannntha An-par\dnnf,ri







CONCLUSION

For the foregoing reasons, Respondents ENH and ENH Medical Group

respectfully request that Count II be dismissed with prejudice.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

)

In the matter of )

)

)

Evanston Northwestern Healthcare )

Corporation, )
a corporation, and ) Docket No. 9315

)

ENH Medical Group, Inc., )

a corporation. )

)

ORDER

Upon consideration of Respondents’ Motion to Dismiss Count II for Failure to State a
Claim and complaint counsel’s response thereto, and the Court being fully informed, it is this

day of 2004 hereby

ORDERED, that the Motion is GRANTED; and it is further

ORDERED, that Count II of the complaint is dismissed with prejudice.

The Honorable Stephen J. McGuire
CHIEF ADMINISTRATIVE LAW JUDGE
Federal Trade Commission



