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Complaint Counsel moves in limine to bar in whole or in part Respondent North Texas 

DOCKET NO. 9312 

Specialty Physicians ("NTSP") from proffering testimony and making arguments at trial based 

upon the opinions of one of its experts, Gail 



unsupported and conclusory opinions relating to uncertain future events which do not assist the 

court, her expert report and testimony should be excluded. 

ARGUMENT 

I. Lepal Standard 
I 

Although not strictly controlling in this proceeding, Rule 702 of the Federal Rules of 

Evidence and the case law applying it should inform this court's assessment of the admissibility 

of expert testimony in this proceeding. See In re Herbert R. Gibson, Jr., 1978 FTC LEXIS 375, 

at *2, n. 1 (May 3,1978) (Federal Rules of Evidence are "persuasive authority" in FTC 

adjudicative hearings). Rule 702 provides for the admissibility of expert testimony in federal 

If scientific, technical, or other specialized knowledge will assist the trier of fact 
to understand the evidence or to determine a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, training, or education, may testify thereto 
in the form of an opinion or otherwise, if (1) the testimony is based upon 
sufficient facts or data, (2) the testimony is the product of reliable principles and 
methods, and (3) the witness has applied the principles and methods reliably to the 
facts of the case. 

Fed. R. Evid. 702. 

Under Rule 702, testimony is inadmissible unless it is likely to help the Court understand 

evidence or determine a fact at issue; and it is based on the special knowledge of the expert and is 

the product of reliable principles and methods. Daubert v. Merrell Dow Pharmaceuticals, 

Inc., 509 U.S. 579, 589-91 (1993); Burkhart v. Washington Metro. Area Transit Auth., 112 F.3d 

1207, 1211 (D.C. Cir. 1997); United States v. Jackson, 425 F.2d 574,576 (D.C. Cir. 1970); 

Andrews v. Metro North Commuter R. Co ,  882 F.2d 705,708 (2d Cir. 1989) (Tor an expert's 



testimony to be admissible . . . it must be directed to matters within the witness' scientific, 

technical, or specialized knowledge and not to lay matters which a jury is capable of 

understanding and deciding without the expert's help."). The party offering expert testimony 

bears the burden of demonstrating that the proffered testimony meets these requirements. ID 

Securitv Systems Canada, Inc. v. Checkpoint Systems, Inc., 198 F. Supp.2d 598,602 (ED. Pa. 

2002). 

11. Background 

Dr. Wilensky is a senior fellow at Project HOPE, an international health education 

foundation. She has held a variety of positions in the public and private sectors relating to health 

policy and the various aspects of the economics of health care. Dr. Wilensky has been retained 

by NTSP to analyze the effects of its policies and procedures on the efficiency of its physicians' 

practices. In her report and testimony, Dr. Wilensky focuses largely on NTSP's risk-sharing 

practices and asserts that risk-sharing has resulted in significant efficiencies. Dr. Wilensky also 

attempts to demonstrate that NTSP achieved "spillover" efficiencies by linking efficiencies in the 

risk-sharing arrangements to the practices and performance of NTSP's non-risk-sharing 

physicians. 

111. Dr. Wilenskv's 



An important issue in this matter is whether eficiencies from NTSP's risk-shaing 

arrangements impacted its 



Exhibit B. Dr. Wilensky also testifies that, while a risk-sharing arrangement results in "a lot of lot of 





experience, training, or education" necessary to provide "specialized knowledge" about NTSP's 

state of mind. Fed. R. Evid. 702. Indeed, considering the subjective nature of guessing about the 

intentions or motivations of another, it is difficult to imagine credentials that would qualify her as 

an expert about this subject. 



contributes no research of her own. Tr. at 40. Rather, she asserts that she has seen an empirical 

study, the XXXXXXX cost analysis, to support her opinion. This study, conducted by another 

NTSP expert, Dr. Robert Maness, purportedly suggests comparable outcomes for 



initiatives in NTSP's risk-sharing practice are either not available to NTSP's non-risk-sharing 

practice or she has no knowledge about their availability: 

Q Are there any processes or formal programs for quality improvement that 
NTSP started in a risk context and is then brought over to apply to non-risk 
patients? 

A Well, the main program that they started themselves that I am aware of has to 
do with the palliative care and trying to take seriously ill patients, perhaps end of 
life or not -- you know, palliative care is not only end of life, but usually 
associated more with end of life -- and finding ways that don't necessarily have the 
hospice word in them to bring some support ... It was regarded as an important 
way to try to improve care for their patients. This is the kind of strategy that 
certainly could be attempted to be expanded to their non-riskpatients. 

* * 



A Well, I don't know that I know what exactly they've applied and not applied. 

Tr. at 88 (emphasis added). 

Responding to a question regarding the basis for her conclusion that NTSP has achieved 

spillover efficiencies, Dr. Wilensky made vague references to a few general studies showing 

slight spillover 



have achieved these efficiencies. As a result of having no tangible support for her opinion, Dr. 

Wilensky's only explanation for her conclusion that NTSP has achieved spillover efficiencies is 

the following: "One would assume it would be more likely to happen if you were part of the 

same group. The studies have not -- that I'm aware of have not attempted to look at this." Tr. at 

95. Under Dr. Wilensky's faulty reasoning, one would conclude that the presence of a single 

risk-sharing group would justify price fixing by all other physicians. 

In sum, Dr. Wilensky simply does not propose a method to evaluate whether spillover 

efficiencies exist, let alone provide any quantitative valuation of these efficiencies.' 

By citing only borrowed analyses and minimal facts regarding the critical issue of spillover 

efficiencies, Dr. Wilensky has failed to provide Your Honor with the factual or analytical basis 

required for admission under Rule 702. See I 0  Product Co. v. Pennzoil Products Co., 305 F.3d 

368, 376 (5th Cir. 2002) (excluding two experts when neither conducted any market or survey 

research or any data subject to testing and one of the opinions was based on common sense). 

Based on Dr. Wilensky's glaring inability to cite to any evidence or analysis to support this 

opinion, her opinion is inherently unreliable and thus offers little value to the Court. See 

Mitchell v. Gencoru. Inc., 165 F.3d 778, 781 (10th Cir. 1999) (rejecting expert testimony where 

conclusions were little more than guesswork). 

8 Nor has Dr. Wilensky cited any evidence whatsoever that addresses the issue of 
whether NTSP's collective price negotiations and other conduct is "reasonably ancillary" to the 
collective price negotiations and other conduct is "reasonably ancillary" to cognizable spillover 
efficiencies. 



CONCLUSION 

The proffered expert testimony and report of Dr. Wilensky is inadmissable because her 

opinions are based upon unreliable assumptions and guesswork. In addition, Dr. Wilensky's 

common sense opinions about NTSP's future intentions are essentially lay testimony that 

requires no specialized knowledge. Accordingly, Your Honor should grant Complaint Counsel's 

motion to exclude Dr. Wilensky's report and prohibit Dr. Wilensky from testifjmg in this matter. 

Respectfully submitted, 

Matthew J. 
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PROPOSED ORDER 

Upon consideration of the Motion In Linzine to Preclude Report and Testimony of Dr. 

Gail R. Wilensky, dated M a r c h ,  2003. 

IT IS HEREBY ORDERED that Complaint Counsel's Motion is Granted. 

D. Michael Chappell 
Administrative Law Judge 
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