








2 QuonAa~ wea-~ ....L,.;,..TL:-"... PRIVORPRY DRSS AP FPNPIIPIY ~ly & AU SV PERUN NS S PR o S U & [ S,
| —_— —
‘—"=._r







ir - wr-atiar afalp - optegalloe TR T ot gl oaTvieE R Mt hg ik ster figllns 4o

4

lessen competition, or to tend to create a monopoly.” 15 U.S.C. 18. Respondents argue that
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fail to recognize, however, that there are at least two accepted methods of establishing a section 7
violation: one indirect (as set forth in Count I) and one direct (as set forth in Count IT). Here,

Count II of the Complaint sets forth the actual anticompetitive effects of the merger and, with that
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These principles apply with equal force to a section 7 case, including the instant case. In
FTCv. Libbey, Inc., 211 F. Supp. 2d 34 (D.D.C. 2002), the court recognized that direct evidence

showing an “actual detrimental effect” could substitute for the presentation of traditional market
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merger because the defendants’ own records indicated an increase in their manufacturing costs
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determine whether an arrangement has the potential for genuine adverse effects on competition.”
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Two months ago the Commissionérs of the FTC approved the issuance of this Complaint,
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evidence of anticompetitive effects. For purposes of this stage of the proceedings, where all that

is required is notice of the issued to be tried, Count II suffices. For the foregoing reasons,

Resoondents® motion to dismiss Count JI of the Complaint should be denied.”

Respectfully submitted,

April 2, 2004

~ Thomas H. Brock, Esq.

Complaint Counsel

Room 360

Federal Trade Commission
600 Pennsylvania Avenue
Washington, D.C. 20520
(202) 326-2813
TBrock@FTC.gov

4 Complaint Counsel also respectfully suggests that Respondents’ motion should be
treated as a motion for a more definite statement pursuant to 16 C.F.R. § 3.12(a)(2) rather than a
motion to dismiss. . Therefore, should the Court determines that Count II does not set forth any |
necessary factual allegations for the purposes of a claim under section 7 of the Clayton Act,
Complaint Counsel respectfully requests that the Court grant leave to amend Count II.
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