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I INTRODUCTORY STATEMENT
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I INTRODUCTORY STATEMENT
In this proceeding, Complaint Counsel uses the rules of evidence to achieve, by

indirection, what it could not and should not be able to achieve lawfully, namely, the

movers and intrastate household goods transportation rates which has successfullv

protected the consumers of Kentucky for more than half a century.
The antitrust laws would not permit a challenge to the real party in interest in this

" proceeding, namely, the Commonwealth of Kentucky. Accordingly, Respondent is
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The State’s involvement in the rate approval process is not under any
circumstances a “rubber stamp” type of approval. The State is actively involved in the
process from start to finish. RFF 112.

Rates do not become effective by the filing of a Tariff - - they become effective
by reason of the approval of KTC. RFF 88.

The Tariff which is the subject of this proceeding consists of the original tariff
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approved by KTC. RFF 6.
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KTC takes substantial efforts to insure that rates in the Tariff meet this standard.
RFF 112.
The collects business data from Members of the Kentuckv Association. and

a State Official with 30 years of transportation regulatory experience involving household
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original hearing process; it has been an amendment and “supplementing” process since

that time.

_ _____ KTC has elected to complv with its statutorv responsibilitv to collect cost and

revenue information (KRS § 281.680[4]) by the current methods it employs to determine
such information.

) S "

Tariff filings because through its involvement in the rate-setting process from start to
finish, KTC is able to advise the Kentucky Association regarding what proposals would
be accepted or rejected by KTC. RFF 99, 102.

KTC has suspended proposed rates. RFF 98.

Thiasmathnd nfanaratian hna haandatawmminad by V. TS~ I]nr. 00 O O 30 A aes ok

than conducting hearings.

Complaint Counsel has offered no evidence which would tend to show that

KTC’s method of operation - - in this or any other regard - - in any way fails to comply



In many cases, justification for rate changes is based on the most commonly used

tariff which governs the interstate transportation of household goods. While the basis for

3

i,

A













“[S]tate regulations {provided] that the wine prices posted by a single wholesaler
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participation, or oversight, the Supreme Court took the opportunity to comment on the
elements of a successful State Action Defense.

It is significant that under the wine pricing scheme in Midcal, “Ial sinele fair trade

contract or schedule for each brand [set] the terms for all wholesale transactions in that

brand within a given trading area.” 445 U.S. at 99. There was not even the nretense or
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w%me in the form of specific comments
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antitrust immunity.
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statutes and regulations.

3. At most, rate filings were checked for mathematical accuracy.
KTC activity with regard to Kentucky Association filings at issue
in this proceeding included substantive analysis of the proposed
rates submitted.

4. Some rate filings were unchecked altogether. Na Kentucky
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2. The action of the State in displacing competition must
be “both intended by the State and implemented in its
specific details.” 504 U.S. at 633.

3. The State must [exercise] sufﬁ01ent mdependent Judgment
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been established as a product of deliberate State intervention,
not simply by agreement among private parties.” 504 U.S. 634-
635.

4. The State must “[play] a substantial role in determining
the specifics of the economic policy.” 504 U.S. at 635.

5. The “anticompetitive scheme” must be “the State’s own.”
504 U.S. at 635.

6. “States must accept political responsibility for actions
they intend to undertake.” 504 U.S. 636.
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second prong of the Midcal test. This matter was left to the States with the benefit of the
direction provided by the Court.

Althonghthe Sunreme Conrt has decided that “active suneryision” capoolt

be analyzed in a test tube, the Commuission has wronggully dec1aed that its jur1saiction

and authority are sufficient to override not only the Supreme Court, but the Kentucky

Legislature as well.
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The Commission’s “due process” type analysis does not comport with the
realities of regulation and compliance with it would serve no rational purpose. The
concept of tariff “publication” as it exists in Kentucky mirrors the tariff “publication

requirements contained in the Interstate Commerce Act and shecessar federal leoislation

governing tariffs covering the interstate transportation of household goods.

A.conventional Administrative Procedure AQI_(iAE_Aﬂngram_Q_f_pqtice
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t

several reasons.

First, the individual household goods shipper would have no interest in

any rate proceeding due to the sporadic and occasional nature household moving. People
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to prevent unjust discrimination.” The section further states that “[n]o common carrier

shall be permitted to contract for relief from its common law liability.”

Statutes Actively Administered
By KTC
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' 7. to roster sound economic conditions in
transportation;
8. ta_foster sound economic conditions.among the

several carriers;

9. to encourage the establishment of reasonable
charges for transnortation service:

10.  to encourage the maintenance of reasonable
charges for transportation service;

11.  to avoid unjust discrimination in the establishment
i ‘—‘Jﬁl@*p.-rrmgx—.ﬁ T 1L i o
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charges;
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“Department of Vehicle Regulation” which include the following:
1. all administrative functions of the state in relation to
motor transportation;
2. the right to regulate motor carriers;

3. to establish reasonable requirements with respect to
continuous and adeguate seryice nf transnartation:
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preservation of records.



property is purchased by the householder with intent to use in his or her dwelling; or (b)
arranged and paid for by another party.”

KRS 281.625 describes the nrocess of hearinss on annlications for a certificate




KRS 281.675(1) requires that “fejvery rate, fare, and charge demanded by any
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KRS 281.675(2) requires that “[e]very contract made by a.contract carrier for
transportation service shall be just and reasonable, and shall be comparable to the rate
charged by any common carrier for the same or similar service, and such contract carrier
shall furnish adequate, efficient, safe, and reasonable service.”

KRS 281.680(1) governs (a) the filing and public inspection of rate and service
schedules and contracts; and (b) collective ratemaking by carriers of passengers and
household goods. The subsection contains the following provisions:

1. common carriers and irregular route common
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for any regulated transportation service. The section also prohibits any refund,

unreasonable preference, or rate discrimination.
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household goods carriers_The sectign reguires:

1. changes in rates must be on 30 days notice
to KTC,;

JUS]

the carrier must give notice of the proposed rate change
to interested persons as directed by the department in

adminigtrative regulations:
4. proposed rate changes must be shown in new tariffs;
5. the department may, by administrative regulations, allow

for rate changes on less than 30 days’ notice.
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department may determine the just and reasonable rate. (The section also allows the
department to ordér that adequate service be provided after a hearing.)

KRS 281.700 governs the abandonment or change of the route or service
of a common carrier.

KRS 281.705 authorizes the department to prescribe uniform systems of
accounts and the filing of reports by motor carriers.

KRS 281.880 establishes a motor carrier safety management audit

program applicable to intrastate motor carriers and autharizes the jssnance of motnr

I ?‘ .
carrier safety ratings.

KRS 281.900 establishes the Kentucky Motor Carrier Advisory

Committee and prescribes its functions and methods of operation.
KRS 281.905 contains further information regarding the operations of the
Kentucky Motor Carrier Advisory Committee including its (a) duties; (b) meetings; (c)

chairman; and (d) annual report.
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2. “[s]imilar notice must be given to any shipper or

T
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3. “if the change in the rates and charges involves an
increase, then he shall also, and at the same time, cause a
notice to be printed in a newspaper of general circulation
in the area of his situs which shall give notice of the
proposed increase, the old rates and charges, the proposed
rates and charges, and which shall state that any
interested party may protest said increase by filing a
protest with the Transportation Cabinet in accordance
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601 KAR 1:070(d) contains further requirements-respecting the process of
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-601 KAR 1:080(1) contains provisions relating to the determination of
weights by household goods carriers. The subsection includes specific requirements
relating to (1) Tare weight; (2) Gross Wefght; (3) Net Weight; (4) Constructive Weight;
(5) Part Loads; and (6) Driver’s Weight Certificate.

601 KAR 1:080(2) describes the requirements which must be met for

charges for so-called “accegsorial” or “fﬁif-mil‘?llﬁﬁmfﬁ nr:viﬂpﬂ fr hm,m“m anada







4. the original or a legible copy of the estimate form must
be delivered to the shipper;

5. a copy of the estimate must be maintained by the carrier
as part of the records of the shipment;

6. the shivper is pot reauired or nermitted ta sion an

“Estimated Cost of Services” Form;

c . 4 1

weights of pieces of furniture provided that if an average
weight is used, the weight must be seven (7) pounds per

cubic foot;

8. the carrier must comply with requirements regarding
notification regarding actual weight and changes on a
shipment;

9. notice must be given to the shipper where charges exceed

estimate by more than ten per cent (10%);

10.  quarterly reports of underestimates must be filed with KTC;
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minimum weight provision in the carrier’s tariff without first notifying the shipper
of this fact.

601 KAR 1:095 describes procedures pursuant to which any interested
person may file a complaint concerning any matter as to which KTC has
jurisdiction.

601 KAR 1:101 contains insurance documentation filing requirements for

motor carriers holding certificates issued by KTC.
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Transportation Cabinet conclusively
Demonstrates that the private conduct
Challenged in the Complaint is '
“Actively Supervised” and Satisfies

the second Prong of the Midcal Test.

Reference is made to Respondent’s Post Trial Findings of Fact &
Conclusions of Law filed simultaneously herewith for a complete description of
the evidence which confirms the satisfaction of the “Active Supervision” element

of the “State Action” defense.
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For all the foregoing reasons, Respondent Kentucky Household

Goods Carriers Association, Inc. respectfully requests that the Administrative

Law Judge enter an Order dismissine the mniiiﬁr ngein X n’iﬂée nrmindi thet
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delivery:

Hon. D. Michael Chappell
Administrative Law Judge
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, DC 20580






