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Therefore, the continental United States and regions of the United States are the appropriate
geographic markets in which to analyze the competitive effects of the proposed acquisition for
liquid argon.  



4

the new entrant was able to contract with enough liquid customers to justify constructing a new
ASU in any of the affected markets, the new entrant would still need to rely on suppliers already
in the market to obtain liquid gases to service the new entrant’s customers while the ASU was
constructed.  Given the difficulties of entering the market, it is unlikely that new entry could be
accomplished in a timely manner in any of the markets for liquid oxygen or liquid nitrogen, and
even more unlikely that entry would occur in a timely manner in all of the relevant markets. 
Additionally, as an ASU must produce large amounts of oxygen and nitrogen in order to produce
any argon, a new entrant into the liquid argon market would not be able to economically build an
ASU to produce only liquid argon, rather it would need to find customers to purchase all three
gases.  Therefore, it is unlikely that new entry would occur in the liquid argon market absent
concurrent new entry in the liquid oxygen and nitrogen markets. 

IV. The Consent Agreement

The Consent Agreement effectively remedies the acquisition’s anticompetitive effects in
the markets for liquid oxygen, liquid nitrogen and liquid argon.  Pursuant to the Consent
Agreement, American Air Liquide will divest the six (6) air separation units listed in Section I to
a single purchaser that will operate the ASUs as a going concern.  The Consent Agreement
provides that American Air Liquide must find a buyer for the assets, at no minimum price, that is
acceptable to the Commission, no later than six (6) months from the date the Consent Agreement
becomes final.  If the Commission determines that American Air Liquide has not provided an
acceptable buyer within this time period or that the manner of the divestiture is not acceptable,
the Commission may appoint a trustee to divest the assets.  The trustee will have the exclusive
power and authority to accomplish the divestiture.

The Commission’s goal in evaluating possible purchasers of divested assets is to
maintain the competitive environment that existed prior to the acquisition.  A proposed buyer of
divested assets must not itself present competitive problems.  Numerous entities are interested in
purchasing the divested assets, including industrial gas suppliers that currently have a regional
presence in the industry, but do not compete in the areas affected by the acquisition, as well as
entities in related fields that are interested in entering into the production and sale of industrial
gases.  The Commission is therefore satisfied that sufficient potential buyers for the divested
assets exist. 

The Consent Agreement also contains an Agreement to Hold Separate.  This will serve to
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The Consent Agreement contains a provision for the Commission to appoint a monitor-
trustee to oversee the management of the divestiture asset package until the divestiture is
complete, and for a brief transition period after the sale.  In order to ensure that the Commission
remains informed about the status of the asset package pending divestiture, about the efforts
being made to accomplish the divestiture, and the provision of services and assistance during the
transition period, the Consent Agreement requires the monitor-trustee to file periodic reports
with the Commission until the divestiture is accomplished and the transition period has ended. 

The purpose of this analysis is to facilitate public comment on the Consent Agreement,
and it is not intended to constitute an official interpretation of the proposed Decision and Order
or the Agreement to Hold Separate, or to modify their terms in any way.


