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The Federal Rules of Evidence permit admission of out-of-court statements that are 

relevant to the making of a contract. FED. R. E m .  801(c), 803(3). Such statements are not 

hearsay because they constitute "verbal acts" that have independent legal significance and are 

not introduced to prove the truth of the matter asserted. E.g., Mueller v. Abdnor, 972 F.2d. 93 1 

(8' Cir. 1992). Alternately, such statements are admissible to show the state of mind of the 

declarants or the recipients. E.g., KWPlastics v. US. Can Co., 130 F.Supp.2d 1297 (M.D. Ala. 

2001). Accordingly, letters from physicians are admissible when those letters relate to a refusal 

to consent to an assignment of a contract. 

DISCUSSION 

Federal Rule of Evidence 801(c) permits admission of out-of-court statements that 

constitute "verbal acts." E.g., Mueller v. Abdnor, 972 F.2d. 93 1 (8' Cir. 1992); Cloverland- 

Green Spring Dairies, 

F.2d at 937 (citing FED. R. EVID. 801(c), 

advisory committee's note). Verbal acts "are not hearsay because they are not assertions and not 

adduced to prove the truth of the matter." Mueller, 972 F.2d at 937 (citing John W. Strong et al, 

McCormick on Evidence, Sec. 249 at 101 (4' ed. 1992); 6 John H. Wigmore, Evidence, Sec. 





physicians and CIGNA personnel with respect to CIGNA's ability to contract directly with the 

physicians. 

Respectfully submitted, 

Michael J. Bloom 
Matthew J. Reilly 
Alan Loughnan 
Asheesh Agarwal 

Attorneys for Complaint Counsel 
Federal Trade Commission 
Northeast Region 
One Bowling Green, Suite 3 18 
New York, NY 10004 
(212) 607-2829 
(2 12) 



CERTIFICATE OF SERVICE 

I, Carolyn R. Cleveland, hereby certify that on May 3,2004, I caused a copy of Complaint 
Counsel's Bench Memorandum Regarding Adrmssability of Statements Constituting Verbal Acts 
to be served upon the following: 

Office of the Secretary 
Federal Trade Commission 
Room H-159 
600 Pennsylvania Avenue, NW 
Washington, D.C. 20580 

Hon. D. Michael Chappell 
Administrative Law Judge 
Federal Trade Commission 
Room H-104 
600 Pennsylvania Avenue, NW 
Washington, D.C. 20580 

Gregory S. C. Hufhan, Esq. 
Thompson & Knight, LLP 
1700 Pacific Avenue, Suite 3300 
Dallas, Texas 75201-4693 


